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Message from Nick Howard

Head of Insolvency Practitioner Regulation
	Dear Insolvency Practitioner

Attached is the latest edition of Dear IP.

In the Special Edition of Dear IP (Issue 68 September 2015) details were provided of legislative changes commencing on the 1st October, including that relating to the protection of essential supplies.  Guidance for insolvency practitioners and suppliers will be published shortly at: 
https://www.gov.uk/government/publications/guidance-for-insolvency-practitioners-and-suppliers-on-essential-supplies 
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26) Pre-pack Administrations and SIP 16

Following Teresa Graham’s independent report into pre-pack administrations, insolvency practitioners should be aware that the revised version of SIP 16 has been agreed by the Joint Insolvency Committee and is being issued on 1 October 2015.  The implementation date of the revised SIP is 1 November 2013.  The pre-pack pool will be launched on 2 November 2015.
Following the introduction of the revised SIP 16, the Insolvency Service will be ceasing its monitoring activities and the monitoring of SIP 16 will instead be carried out by the RPBs. 

For all appointments in pre-pack administrations prior to 1 November 2015, practitioners should continue to send their SIP 16 disclosures to the Insolvency Service.  For all appointments from 1 November 2015 onwards, practitioners should send a copy of their disclosure to their own RPB.

In the case of joint appointments, and where practitioners are authorised by a different RPB, the disclosure should only be sent to the lead practitioner’s RPB.

Any enquiries regarding this article should be directed 
towards Joseph Sullivan, Insolvency Practitioner Regulation Section, 
telephone: 0207 637 6495, email: joseph.sullivan@insolvency.gsi.gov.uk     

67) Estate Accounts and Scanning – Single Point of Contact

In March 2015 Estate Account Services (EAS) began operating a single point of contact for all queries relating to work carried out by EAS.  

EAS Newsletters were released at that time to advice of our new contact e-mail address.  Can we please take this opportunity to remind practitioners that we now only routinely monitor one e-mail address which is CustomerServices.EAS@Insolvency.gsi.gov.uk and all the old e-mail address you may have used to contact EAS are now being closed.  

A list of the e-mail addresses being closed are detailed below:
EAIPS Annulments@Insolvency.gsi.gov.uk
EAIPS.BDT@Insolvency.gsi.gov.uk
EAIPS.CaseClosure@Insolvency.gsi.gov.uk
EAIPS.Cashiers@Insolvency.gsi.gov.uk
EAIPS.Closureandannulments@Insolvency.gsi.gov.uk
EAIPS.EA.Enquiries@Insolvency.gsi.gov.uk
EAIPS.OnlineSupport@Insolvency.gsi.gov.uk
EAIPS.P&D@Insolvency.gsi.gov.uk
EAIPS.Payments.Team@Insolvency.gsi.gov.uk
EAIPS.Receipts.Team@Insolvency.gsi.gov.uk
EAIPS.Suspense@Insolvency.gsi.gov.uk
EAIPS.Unclaimed@Insolvency.gsi.gov.uk
In our Newsletter we provided some e-mail subject best practice guidance to assist us in prioritising your query.  For reference a copy of that guidance is detailed below:

Please quote ‘Processing’ as the subject for: 

High volume data input requests e.g. 

· IVA Registrations, Completions and Failures

· Trustee/Liquidator/Supervisor change (e.g. court order)

· Request for paying in book

Please quote ‘Financial Estate Query’ as the subject for:

Instructions and enquiries relating to the reconciliation of an estate e.g.

· Interest Bearing

· Missing Transactions

· Fee queries

· Movement of monies on estates

· Banking enquiries

· Non access related ISCIS Online queries

Please quote ‘Unclaimed’ as the subject for:

Instructions and enquiries relating to unclaimed monies e.g.

· Electronic copies of creditor lists (103/104)

Please quote ‘IIR’ as the subject for:

Instructions and enquiries relating to the Individual Insolvency Register (IIR).

Please quote ‘Access To ISCIS Online’ as the subject for:

· New IP access

· Password resets/Unlock Accounts

Please quote ‘Estate Closures’ as the subject for:

Instructions and enquiries relating to financial closure of Bankruptcies and Liquidations e.g.

· Annulments/Rescissions

· Surplus Calculations

· Form 6.50 and Form 4.42

Please quote ‘Deferrals’ for:

Instructions and enquiries relating to deferral of dissolution.

Please quote ‘IP Cancelled Cheques’ for:

Instructions and enquiries relating to cheque cancellation

Should you wish to contact us directly via telephone or you are following up on an e-mail sent, please call 0121 698 4268.  

Any enquiries regarding this article should be directed 
towards Michael Salter, telephone: 0121 698 4268 email: CustomerServices.EAS@insolvency.gsi.gov.uk 

General enquiries may be directed to email:  CustomerServices.EAS@insolvency.gsi.gov.uk     

68) Transfer of Functions from Insolvency Practitioner Services

Insolvency practitioners are requested to note that with effect from 5 October 2015 the following areas of work, previously the responsibility of Insolvency Practitioner Services, will transfer to Official Receiver Services:

· Objections to office holder release;

· Residual sanction queries;

· Applications, from Official Receivers, for Secretary of State appointments;

· Requests for extensions of time for the calling of annual meetings of members and creditors;

· Requests for the approval of trustee remuneration in Old Act cases;

· Requests for Competent Authority status;

· Requests for local bank accounts.

On the subject of local bank accounts practitioners will be aware that, notwithstanding the cessation of the requirement to obtain sanction to trade, sanction to operate a local bank account remains a requirement.  Such accounts should continue to be operated in accordance with the provisions of Regulation 6 of the Insolvency Regulations 1994. (Further advice and guidance as to the operation of local bank accounts is contained in Chapter 15 of the Millennium Edition of Dear IP).
With effect from 5 October 2015, all queries and correspondence relating to the aforementioned areas of work should be addressed to IP.Requests@insolvency.gsi.gov.uk.
Again with effect from 5 October 2015, responsibility for maintenance of the IP Database will transfer to Estate Accounts & Scanning. All queries and correspondence in this regard should be addressed to CustomerServices.EAS@insolvency.gsi.gov.uk.  
In order to assist us in prioritising your query, please populate the subject field of your email with the words ‘IP Database’.  Please be aware that the current address, EAIPS.IP.Amendments@insolvency.gsi.gov.uk, will close shortly after 5 October 2015. 
For the avoidance of doubt, Insolvency Practitioner Services retains responsibility for the authorisation and monitoring of Secretary of State regulated practitioners, inclusive of bordereaux issues.  All queries and correspondence in this regard should continue to be addressed to EAIPS.IP.Enquiries@insolvency.gsi.gov.uk.

Any enquiries regarding this article should be directed towards Susan Mallon, 
The Insolvency Service, PO BOX 16838, Birmingham B2 2UF, 
telephone: 0121 698 4355, email:  susan.mallon@insolvency.gsi.gov.uk. 
83) BILLS OF SALE
The Law Commission has published a consultation paper that looks at how to reform the law of bills of sale. Some of its proposals may have an impact on how insolvency practitioners seek to discover the goods that are available for distribution in the event of bankruptcy.
A bill of sale is a document by which a person transfers ownership of goods to another. This can cover a wide variety of transactions: people can sell their goods, exchange them, give them as gifts, or mortgage them to get a loan. If the former owner delivers the goods to the new owner, a bill of sale is not necessary. The new owner obtains ownership by virtue of possession. A bill of sale is used in situations where the former owner nevertheless keeps possession of the goods. Bills of sale can only be granted by individuals and unincorporated businesses. They must be granted over specific goods already owned by the former owner.

A former owner who remains in possession of goods subject to a bill of sale may give the impression of “false wealth”. If the former owner becomes bankrupt, it is essential that insolvency practitioners have a means of discovering the goods which are available for distribution.

Unfortunately, the current law regulating bills of sale does not provide a user-friendly means of discovering the existence of bills of sale. In some cases, continued regulation of bills of sale may be unnecessary. 

The current law

Bills of sale are regulated by two Victorian pieces of legislation: the Bills of Sale Act 1878 and the Bills of Sale Act (1878) Amendment Act 1882. The legislation distinguishes between “security bills” and “absolute bills”. “Security bills” are bills of sale that are used to borrow money: the borrower transfers ownership of their goods to the lender as security for a loan. “Absolute bills” are bills of sale that are used for purposes other than to borrow money.

Both security bills and absolute bills must be registered at the High Court in order to be valid against a trustee in bankruptcy. The High Court register is paper-based and cannot be searched online. Instead, interested third parties must ask High Court staff to search against the former owner’s name and postcode in person or by post at a fee of £45.

Uses of bills of sale

The Law Commission conducted two surveys of the High Court registry of bills of sale. It estimates that 90% of the bills of sale registered in 2014 were security bills over vehicles (so-called “logbook loans”). It further estimates that around 0.5% of the bills of sale registered in 2014 were security bills granted over goods other than vehicles.

There was no evidence that any absolute bills were registered in 2014.

Proposals for reform

In its consultation paper, the Law Commission makes proposals to reform the registration of bills of sale that could affect how insolvency practitioners search for them in three ways:

· logbook loans would no longer be registered at the High Court. Instead, they would be registered with asset finance registries such as HPI, Experian and CDL. Insolvency practitioners would need to search these registries (using the vehicle’s registration number and vehicle identification number) to discover the existence of security bills granted over vehicles;

· security bills over goods other than vehicles would still be registered at the High Court, but it would be possible to search for them by sending email requests to High Court staff. Searches would be conducted against the borrower’s name and postcode; and

· registration of absolute bills would be abolished. Instead, insolvency practitioners would need to rely on the clawback provisions of the Insolvency Act 1986 to remedy fraudulent transfers of goods.

Responding to the consultation

The Law Commission welcomes responses from insolvency practitioners on how its proposals may affect them. In particular, it seeks information on the impact of the proposal to abolish registration of absolute bills. 

Further information, including the full consultation paper, is available at http://www.lawcom.gov.uk/projects/bills-of-sale/. The Law Commission seeks responses by 9 December 2015.
Fan Yang, lawyer, and Robert Ward, research assistant, Law Commission
20) New Insolvency Service publications

The Insolvency Service has reviewed its guidance publications and has begun the process of replacing the existing Word and PDF documents with new web based content.

We have refreshed our guidance to focus on our customers’ need to understand the insolvency processes available to them, complete the required tasks to access our services and meet certain requirements. 

We will be introducing our new guidance in phases and recently published changes to content for those who are subject to a Debt Relief Order or considering making an application for one.

You can read more about this, and see keep up to date with our release schedule as it happens at:
https://www.gov.uk/government/news/new-insolvency-service-publications 
As publications are removed, redirects will be put in place and our publications list at https://www.gov.uk/government/collections/insolvency-service-guidance-publications will be updated.

Contact: Publications.Refresh@insolvency.gsi.gov.uk
Any enquiries regarding this article should be directed towards 
Martin Baker, Email:  web.admin@insolvency.gsi.gov.uk 
51)  Mis-sold Payment Protection Insurance (PPI) and Individual Voluntary Arrangements (IVAs)

Insolvency practitioners will be aware that claims for mis-sold PPI are impacting on the majority of IVAs. Guidance was issued to practitioners in 2014 to assist in dealing with PPI. Over 40% of complaints made to the Complaints Gateway relate to IVAs with the majority concerning issue relating to PPI claims and the impact they are having on the arrangement. 

This article is being issued to insolvency practitioners as a reminder of areas to consider when dealing with PPI claims.

Completed cases

A recent High Court decision (James Green v James Wright [2015] EWHC 993 (Ch)) may have an impact on how PPI refunds, and any other unrealised arrangement assets, are dealt with in completed cases.

Following closure of an IVA, it was discovered that the individual had funds owing to him as a result of a PPI claim. The funds were paid to the former Supervisor as they were considered to be assets comprised within the IVA which should be utilised for the benefit of creditors. 

The Court was asked to consider the effect of the issuing of a completion certificate on the availability of a PPI claim to the arrangement. In this instance the Court ordered that the proceeds of the PPI claims were due and payable to the debtor, as the issuing of a completion statement had brought any continuing trust over them to an end.

The clauses relating to the effect of issuing a completion statement in both the R3 and IVA Protocol Conditions are written in identical terms and state that the debtor shall be released from all debts which are subject to the arrangement. It was held in the judgement that there were no beneficiaries, given that creditors’ claims had been discharged, and therefore, there was no continuing trust. The funds would, therefore, be held on a bare trust for the debtor.

In this case, the proposal was silent on whether a trust continued after completion of the arrangement and there was no express agreement reached with the debtor in advance of issuing the completion statement, as suggested by paragraph 4.2 of the PPI Guidance. Both the PPI Guidance and the absence of an express agreement were referred to by the Court in reaching its decision.

This case is subject to an appeal at the Court of Appeal. Practitioners should note that the current PPI Guidance is under review and issues raised by this decision will be considered as part of that process once the appeal has been heard. In the meantime, where the intention is to realise assets after the conclusion of an arrangement, practitioners may wish to consider obtaining legal advice as to the precise terms of any agreement they propose to reach with a debtor, and the wording of the completion statement.

Terminated cases

Practitioners should be aware that they may encounter potential PPI claims in cases where the IVA has been terminated. Practitioners should in the first instance refer to the terms contained within the proposals or modifications as to whether there is an express provision that any trust does not survive termination.

Practitioners may wish to consider obtaining legal advice when considering PPI claims in cases where the IVA has been terminated. If it is established that a claim can be made, the grounds and entitlement to claim should be drawn to the attention of the debtor.

If it is established that there is no continuing trust, it will not be possible for practitioners to pursue the claim unless there is an express agreement with the debtor to do so.  

Communications

One of the most common causes of complaint concerning IVAs is the breakdown of communications between the practitioner and the debtor and the delay in closing the arrangement due to ongoing PPI claims. 

Where it is necessary to undertake a PPI investigation practitioners should inform debtors at the earliest opportunity with a reference to the particular terms within the proposals or modifications deeming PPI as an asset of the arrangement and permitting the supervisor to carry out such investigations.

Debtors should be informed of the likely timescale involved and the impact the investigations will have on the arrangement.  

Ordinarily practitioners would be expected to promptly close cases following the receipt of a debtor’s final payment having carried out a final review of the case and in line with the terms of the proposal and any modifications. However, it is recognised that due to the possible implications of the decision in the case of Green vs Wright, a prompt closure of the case may not always be practicable. 

During the period following the debtor’s final payment it is important that regular updates are provided to the debtor and any correspondence is responded to promptly. 

Where the intention is to realise assets after the conclusion of an arrangement, enabling a completion certificate to be issued, practitioners should ensure that debtors fully understand the terms of any agreement and that written consent is obtained from the debtor in advance. 

The Insolvency Service has previously asked the RPBs to open an investigation into any complaint where the delay in the closing an IVA exceeds six months following receipt of the debtors final repayment. These types of complaints will continue to be passed to the RPBs via the Complaints Gateway. This does not mean that there is an assumption that any misconduct has occurred. It will be for individual RPB to determine whether or not the delay was reasonable taking into account the circumstances of the case. 

Claims management Companies

Where it is determined that it is appropriate to appoint a claims management company to pursue potential PPI claims, it is important that practitioners are satisfied that the procedures adopted by the claims company result in the debtor being treated in a fair and reasonable manner and that any investigations are carried out promptly.  Practitioners should not however, under any circumstances, attempt to coerce debtors into dealing with any particular claims management company and should the debtor demonstrate that they can achieve a greater benefit to the estate by pursuing the claims themselves, they should not be prevented from doing so.

Any expenses incurred by practitioners should not be borne by the debtor but should be treated as an expense of the realisation and should be appropriate, reasonable and commensurate reflections of the work necessarily and properly undertaken.

Practitioners should disclose to creditors and debtors details of all expenses incurred when dealing with claims management companies together with an explanation of why it was necessary to carry out the work, why an external party was used and what financial benefit, if any, there will be for creditors.  

Where the office holder receives commission for the introduction of a debtor to a PPI mis-selling claims company this should be disclosed and treated as an asset of the estate in accordance with the Code of Ethics. Such commissions should only be accepted where there is a benefit to the estate and  any such arrangements should be kept under regular review to ensure that they continues to represent the best available benefit to the estate. 

If there is any relationship between the practitioner and the claims management company, this must be disclosed.

Case transfers

Where an insolvency practitioner is appointed as a successor practitioner following a block transfer of cases ordered by the Court that includes cases that have previously been closed, it is not possible to carry out any PPI investigations on these cases as any rights under a continuing trust are personal to the office holder at the time of closing the case.

Any enquiries regarding this article may be directed to email: IPRegulation.Section@insolvency.gsi.gov.uk  
6) ENFORCEMENT OUTCOMES – September 2015

Director Disqualification Update [1]
	Section under which action taken
	Directors Disqualified

	 
	2013-14
	2014-15
	Quarter One

2015-16

	S6 CDDA
	1216
	1145
	302

	S2 CDDA following conviction of indictable offence
	63
	64
	7

	S8 CDDA following Companies Act investigation by the Insolvency Service
	3
	0
	0

	Total directors disqualified
	1282
	1209
	309


256, over 80%, of Section 6 disqualifications were settled by the director signing a disqualification undertaking during the first quarter of 2015-16.   

In the first quarter of 2015-16, the average length of section 6 disqualification orders was 7.3 years, against 5.7 years for an undertaking.  

During the same period, 16% of disqualifications were for over 10 years, with 53% over 5 years, an increase of 4% over the same quarter last year.

In view of the new official experimental statistics on Insolvency Service Enforcement Outcomes, we are no longer able to provide up to date, month by month or quarter by quarter breakdowns of disqualification data in this chapter of Dear IP.  Such data will only be able to be published following the publication of the official statistics.

We are keen to ensure that you find information of interest in this chapter, so any suggestions as to what other information you would like to see included here should be sent to gay.burns@insolvency.gsi.gov.uk 

A Reminder – Reporting Potential Criminal Offences 

In the December 2014 edition, we concentrated on the importance of the role of the IP with respect to criminal referrals; reporting potential offences in the first place (pursuant to sections 7A, 262B, 218(3) & (4), together with s6A and s262A of the Insolvency Act) and then working with the Insolvency Service and our colleagues in BIS Criminal Enforcement to secure convictions.

Potential criminal offences identified by insolvency practitioners in bankruptcies or compulsory liquidations in England and Wales should be reported to the appropriate official receiver. In all other cases (including Scotland) reports should be sent to:

Intelligence Operations 

Investigation and Enforcement Services 

The Insolvency Service 

4th Floor, Cannon House, 

18 Priory Queensway, 

Birmingham, B4 6FD

or by email to intelligence.insolvent@insolvency.gsi.gov.uk
The Intelligence & Enforcement Directorate will review the alleged offence set out the report and the supporting evidence and if appropriate forward it to the relevant prosecuting authority, usually BIS Criminal Enforcement in England and Wales or the Crown Office and Procurator Fiscal Service for Scotland.

Special Mentions
The case study below is an example that has been notified to the Business Development Team by investigation colleagues, who believe that the contribution of the office holder and their staff warrants acknowledgement.  

As this chapter is all about recognising the benefits of working together, if any office holders or their team members would also like to make a contribution to this chapter, all submissions should be sent to gay.burns@insolvency.gsi.gov.uk 

Mark Beesley, Beesley & Co., Handforth

Adam Wells, Insolvency Administrator formerly Beesley & Co, and Leonard Curtis, now Menzies LLP, London

John Leatham, associate of GVA James Barr (LPA Receivers of the companies former properties) Edinburgh

Kelvic Holdings & Developments Limited

This was a defended case where the director’s failure to preserve and/or deliver up adequate accounting records for the company, which traded between 2004/2005 and June 2010 developing and selling real estate, meant that it was not possible to verify its total liabilities, an assertion that it had no debtors, together with transactions totalling nearly £6 million, including the disposal of fixed assets subject to finance.
Part of the Secretary of State’s evidence comprised affidavits from Messrs Beesley, Wells and Leatham and all of them attended the trial; each travelling some distance to do so.  They were sworn in and answered questions put to them by the Secretary of State’s Counsel and the Deputy District Judge, who in her judgment noted that she considered the Secretary of State’s witnesses to be truthful, helpful and accurate and the evidence clear and considered.

They clearly helped to get the case made out, with the various lines of defence put forward by the Defendant being defeated, resulting on the unfit conduct of accounting records being made out and a disqualification order for eight years being made.

Your views
We are still interested to hear what you, the readers, think of this chapter of Dear IP and what sort of content you would be interested in reading.  Do please send any ideas to gay.burns@insolvency.gsi.gov.uk 

Any enquiries regarding this article should be directed towards gay.burns@insolvency.gsi.gov.uk 
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