Dear IP

September 2015 – Issue No 68

	[image: image1.png]The Insolvency
Service





	Insolvency Practitioner Regulation Section 

4th Floor 

Abbey Orchard Street

London 

SW1P 2HT

Tel: 020 7291 6772
www.bis.gov.uk/insolvency


	
	



Message from Nick Howard

Head of Insolvency Practitioner Regulation
	Dear Insolvency Practitioner

In March’s edition of Dear IP (edition 65, article 78), the Insolvency Service announced the introduction of the Small Business, Enterprise and Employment Act 2015 and the Deregulation Act 2015, both of which received Royal Assent on 26 March 2015.  As many of you will be aware, both these Acts make changes to strengthen and modernise the insolvency regime.  Attached is a special edition of Dear IP setting out which of those measures come into effect on 01 October 2015 and what that will mean in practice.

A number of changes to secondary legislation also take effect on 01 October 2015 and these are also covered in this edition:-

•
Rules to provide creditors with an upfront estimate of their fees and expenses

•
Increases to debt relief order entry limits

•
Increase to the minimum level of debt owed for a creditor petition

•
Changes to continuity of supplies provisions to better secure business continuation
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81) New Insolvency Measures – October 2015

PRIMARY LEGISLATION
Deregulation Act 2015

The following measures contained in the Deregulation Act 2015 will come into effect on 01 October 2015.
Authorisation of Insolvency Practitioners 

A new regime will allow for the partial authorisation of insolvency practitioners. In future, insolvency practitioners will be able to be authorised in relation solely to companies, solely to individuals or to both (fully authorised - as is currently the case). 

The Secretary of State will no longer directly authorise insolvency practitioners, and so in future, all insolvency practitioners will be authorised by Recognised Professional Bodies. A transitional period of one year will allow insolvency practitioners currently authorised by the Secretary of State time to seek authorisation from one of those bodies.

Provisions introduced by the Insolvency Act 2000 intended to allow non-insolvency practitioners to act in relation to voluntary arrangements only, which were never used and are no longer considered necessary, will be removed. 

Appointment and release of administrators 

An amendment to Schedule B1 of the Insolvency Act 1986 amends the current requirement for a company or its directors intending to appoint an administrator to give notice of the intention to appoint to anyone entitled to appoint an administrative receiver of the company, to any holder of a qualifying floating charge entitled to appoint an administrator, and to other prescribed persons. 

Once commenced, no notice will be required in respect of the prescribed persons where there is no one entitled to appoint an administrative receiver or to any holder of a qualifying floating charge. This will prevent unnecessary delays in the appointment process.

A further amendment to Schedule B1 clarifies that the approval of unsecured creditors is not required before an administrator can obtain his or her release in cases where a paragraph 52(1)(b) statement has been made.

Bank accounts for bankrupts 

Changes to the law governing ‘after-acquired property’ in bankruptcy will mean that  bankrupt people will have improved access to basic bank accounts. If account holders withdraw funds, banks will be protected from recovery action by trustees in bankruptcy if they had not received specific notice that the funds had been claimed as part of the bankruptcy estate.  The banks have confirmed that they will provide basic banking facilities to bankrupt people following this change.

Other changes

A number of other minor changes will be commenced in October, including: the repeal of the Deeds of Arrangement Act 1914; the repeal of section 151 of the Insolvency Act 1986 (payment into bank of money due to a company); a change to section 7(4) of the Company Directors Disqualification Act 1986 which will allow the Secretary of State (or Official Receiver) to require information from third parties for the purpose of investigation in non compulsory insolvency cases (see section on Disqualification below); and the insertion of a new subsection into section 174 of the Insolvency Act 1986 which provides that the liquidator, when a winding-up order is rescinded, has his or her release with effect from the time the court may determine.

Small Business, Enterprise and Employment Act 2015

The following measures contained in the Small Business, Enterprise and Employment Act (SBEEA) 2015 will come into effect on 01 October 2015. 

Strengthened regulatory regime

Following two independent reviews and consultations, measures were brought forward in The Small Business, Enterprise and Employment Act 2015 to reform the regulatory regime for Insolvency Practitioners (IPs). The aim of the measures is to strengthen the regulatory framework for IPs, thus providing greater confidence in the insolvency profession.  Sections 137-142 of The Small Business, Enterprise and Employment Act 2015 achieves this by amending Part 13 of the Insolvency Act 1986 to:

· introduce regulatory objectives for the insolvency regime

· introduce a range of sanctions so that proportionate action can be taken where the Secretary of State is satisfied that an Recognised Professional Body (RPB) is not adequately fulfilling its role as a regulator,

· allow the Secretary of State to apply to court to directly sanction an IP where it is in the public interest,  and

· clarify the purpose for which the Secretary of State can charge fees to RPBs for the maintenance of their recognition. 

Section 143 enables the Secretary of State to apply to court to secure compliance with a requirement that the Secretary of State has placed on an RPB.
Sections 144-146 give the Secretary of State a power to establish a single regulator of IPs should the changes to the regime not have the desired effect of increasing confidence. This is a reserve power which will lapse after 7 years if not used.

The regulatory objectives and sanctions apply for acts or omissions by RPBs in discharging their regulatory functions, or failure to comply with a new requirement, from 1st October 2015.
The power to apply to court to directly sanction an IP in the public interest applies to conduct on or after 1st October 2015, notwithstanding the date of appointment as office holder.
Disqualification

The measures

Sections 104-116 provide for a package of measures to further strengthen the director disqualification regime. Taking forwards proposals outlined in the ‘Transparency and Trust’ consultation that took place in 2013/14, they place a strong emphasis on accountability with provisions that:
· give the Secretary of State and the courts the power to disqualify a person convicted of a company related offence abroad;

· allow for the disqualification of a person who influences or instructs  unfit directors;

· clearly set out the matters that the Secretary of State or the court must take into account when considering whether a person should be disqualified. The matters will include breaches of laws or regulations, the loss or harm their conduct has caused and its frequency;

· extend from 2 years to 3 years the period in which the Secretary of State can apply to court for a disqualification order against the director of an insolvent company;

· remove the restrictions on what material he can rely on when seeking a disqualification in other cases. This will allow the Secretary of State to use information from other regulators in his proceedings;

· create compensation orders and undertakings meaning that a disqualified director can be required to pay the amount of money creditors lost through his misconduct. Compensation can be sought for conduct that occurs on or after 1 October 2015.
One final disqualification measure under the SBEEA 15 which will not be coming into force on October 2015 is the streamlined reporting of director misconduct in insolvent companies.  This measure will be implemented from April 2016 with the first of the new online conduct reports expected to be submitted in June 2016.

Implementation 

Although all of the above disqualification measures will come into force on 1 October, not all of them will have immediate effect, with some biting upon new insolvencies after that date and other upon conduct.
	Measure - SBEEA 15
	Will Affect
	Notes

	S104  -  Disqualification following overseas convictions
	Convictions after commencement – regardless of when the offence took place
	

	S105 - Persons instructing a disqualified director
	Instructions that give rise to conduct after commencement that results in  DQ
	Although this provision extends to disqualification other than under s6 CDDA, this means that we can anticipate  some delay before the first of such cases reach the application stage.



	S106  - Broadening Schedule 1 CDDA
	Conduct after commencement
	The new schedule has wider application and will apply  to determinations by the courts under sections 2 to 4, 5A 8 or 10 of the CDDA and to the SoS in exercising discretion to accept an undertaking under sections 5A, 7 or 8



	S107 - Streamlined reporting of director misconduct in insolvent companies


	Insolvencies after commencement
	NB – Commencement from April 2016

There will be transitional arrangements in place until September 2016 to allow for the final D1s and D2s.

Engagement with IPs already under way.

	S108  -  Time Limits  for instituting proceedings increased to 3 years


	Insolvencies after commencement
	

	S109 - removing reference to “investigative material” in S8 CDDA


	Conduct after commencement
	

	S110  - Compensation Regime


	Conduct after commencement
	As the compensation regime will apply to insolvent cases only, we anticipate a significant delay before the first applications are made and it is unlikely that this will be before October 2016 at the earliest.

We will be engaging with IPs as we develop the detail of how the regime will operate. 

	De-Regulation Act 2015

	Compulsory powers in non compulsory DQ investigations


	Insolvencies after commencement
	We will be engaging further with IPs with respect to this measure


Assignment of Actions

As well as the introduction of compensation orders, there are further measures aimed at promoting accountability and improving returns to creditors in corporate insolvencies. Sections 117-119 extend to insolvent administrations the power for an office-holder to bring fraudulent or wrongful trading actions; previously such powers were available only in insolvent liquidations. Office-holders will also be able to assign such actions, as well as rights of action for transactions at an undervalue/gratuitous alienations, preferences/unfair preferences and extortionate credit transactions.
If you would like further detail about the above measures or any of the other measures in the two Acts, you can visit the following pages:

Deregulation Act 2015
http://www.legislation.gov.uk/ukpga/2015/20/contents/enacted
Small Business, Enterprise and Employment Act 2015
http://www.legislation.gov.uk/ukpga/2015/26/contents/enacted
SECONDARY LEGISLATION

Insolvency (Amendment) Rules 2015

These Rules require IPs to provide creditors with an upfront estimate of their fees and expenses when charging on a time and rate basis. They aim to increase transparency for creditors and give them an early indication of the costs of an insolvency case.

The new Rules apply to administrations, creditor’s voluntary liquidations (CVL), compulsory liquidations and bankruptcy.

Key features:
· Introduces a requirement to provide a ‘fees estimate‘ where IP wishes to take remuneration on time and rate basis. Creditors required to approve estimate and any increase. Acts as a cap on fees. 

· Regardless of basis of remuneration, requires office holders to provide an indication of the likely work that will be needed and the anticipated expenses in a case. This is for information only – does not require creditor approval.

· Can be given up to completion of a case, or if not possible, up to a particular milestone or for a designated period.

The new Rules can be found at http://www.legislation.gov.uk/uksi/2015/443/made
Debt relief limits (DROs) and creditor petition level increases

Two maximum limits, in place to restrict access to DRO, are increasing to make them accessible to more financially vulnerable people:-

· The maximum level of debt will increase to £20,000 from £15,000

· The maximum level of assets will increase to £1,000 from £300

This increase to the maximum asset level does not affect the separate limit for a vehicle which remains fixed at £1,000.

The change to debt relief orders can be viewed at:

http://www.legislation.gov.uk/uksi/2015/26/contents/made
The bankruptcy creditor petition level is increased to £5,000 from £750. This is to remove the risk of bankruptcy and its costs from those individuals with small debts.

The creditor petition order can be viewed at:

http://www.legislation.gov.uk/uksi/2015/922/contents/made
Essential Supplies

The Insolvency (Protection of Essential Supplies) Order 2015, made in March 2015, will come into effect on 1 October.  The Order will ensure that insolvency practitioners are better able to secure the continuation of supplies that are essential to the continuation of a business.

The Order allows the Secretary of State to amend sections 233 and 372 of the Insolvency Act 1986 to:
1. Extend the list of suppliers prevented from asking for more money as a condition of continuing supply to IT suppliers; 

2. Extend the list of suppliers prevented from asking for more money as a condition of continuing supply to include ‘on sellers’ and intermediary providers; 

3. Insert new provisions preventing suppliers from relying on their insolvency-related contractual terms to charge higher prices or terminate  the contract just because a business enters into Administration or a voluntary arrangement

As the Order overrides contractual rights, a number of safeguards will also come into effect to allow suppliers to:
1. Request a personal guarantee from the insolvency office-holder as a condition of continuing supply;

2. Terminate supply where payment for post-insolvency supply remains outstanding 28 days after payment is due; 

3. Terminate supply with the permission of the court.

The Order can be viewed at: 
http://www.legislation.gov.uk/ukdsi/2015/9780111128992
General queries regarding the above can be directed to Policy.Unit@insolvency.gsi.gov.uk 

82) The introduction of fee estimates – 1 October 2015

On 1 October 2015 The Insolvency (Amendment) Rules 2015 (“the Amendment Rules”) will come into force. The Amendment Rules will require office-holders to provide all creditors with an estimate of their fees where they are seeking remuneration on a time and rate basis (“fees estimate”). The estimate will require creditor approval both for the amount and the basis to which remuneration is sought. In addition, in all cases, the office-holder will need to provide an indication of the likely work that will be needed in a case and the anticipated expenses. An estimation of the likely expenses will be for information only and will not require creditor approval.

An article on the Amendment Rules was included in the March 2015 (issue 65) edition of Dear IP. The purpose of this article is to address some of the queries that have been raised since the Amendment Rules were published.

Providing a fee estimate in a Creditors Voluntary Liquidation (CVL)

The legislation states at r4.127(2A) that where the ‘liquidator’ proposes to take all or part of their remuneration on the basis of time and rate, the ‘liquidator’ must prior to the basis being fixed, give to all creditors of the company the fee estimate and details of the expenses. The use of the word ‘liquidator’ is not intended to preclude an insolvency practitioner from providing this information ahead of a s98 meeting at which s/he is subsequently appointed.  What is important is that creditors are given sufficient time to make an informed decision about the reasonableness of the information provided. It would not be appropriate for the estimate to be provided for the first time at the meeting, and creditors expected to vote on it at the same time. If it is not possible to provide the information ahead of a meeting then a resolution should be subsequently sought by correspondence.

Fee estimate where liquidation follows an administration

In administration, where it is anticipated at the outset that the case will move into a CVL, the estimate may cover the work of the subsequent CVL, or if this is not practical, just the fees and expenses of the administration. This will be a choice for the administrator at the time of providing the fees estimate and will need to be made clear to creditors what work is covered. If the estimate is for the administration only but the company converts to a CVL earlier than expected, and before the level of the fee estimate is reached, the fee estimate may be carried forward to the subsequent CVL if the details of the work to be done for the fees estimated are the same i.e. the work will now be done in the CVL rather in the administration.  For example if an administrator had proposed to seek the court's approval to pay a (non-prescribed part) distribution to unsecured creditors in an administration and had estimated fees totalling £40,000 to conclude the administration (including the distribution and exit by way of a dissolution), but in fact the creditors modified the proposals so that the administration must move to CVL (and they approved the administrator's fees on a time cost basis).  If the administrator's time costs totalled £30,000 by the time he was appointed Liquidator, he would be able to incur and draw fees of £10,000 before he reverted to creditors as long as the work he was doing in the liquidation was the same that he anticipated to be done in the administration.

Exceeding the fees estimate

The office-holder must not exceed the total amount set out in the fees estimate without approval (r2.109AB, R4.131AB and 6.142AB). However as work cannot stop on a case, there may be instances where an office-holder exceeds the fees estimate before approval is sought/obtained. The Amendment Rules do not preclude fees being incurred during this period but do prevent them from being drawn down/taken unless or until approved. 

Milestone estimates

It will not always be possible to accurately estimate the work that will need to be done at the beginning of a case.  If this is the case it may be better to provide an estimate up to a particular milestone or for a designated period and seek further approval at a later point. It is important that in doing so creditors are clear about what they are agreeing to and that the insolvency practitioner will need to revert to them for further approval at that milestone or later point. This is provided for in the legislation in r13.13(18A)(d) and (e) and in rules 2.109AB, 4.131AB and 6.142AB (e ) and (f).

Transitional provisions – s137 appointments

There are no transitional provisions that apply where a liquidator is appointed in a compulsory liquidation by the Secretary of State under s137. The effect of this is that the new provisions will apply to existing, pre-October appointments, where the basis of remuneration is fixed or changed after 1 October 2015; as well as to new appointments post 1October 2015. For cases where the basis is set before 1October 2015 the new rules will not apply and there will be no requirement to provide creditors with an estimate.

Use of ranges or alternatives

While acknowledging that it may be difficult to estimate fees or the work required for some scenarios, the estimate must be clear and absolute – it is not permissible for an estimate to be a range of fees, nor for alternative estimates to be given at one time. Any estimate must be fixed until and unless creditors are asked to approve any revised fees estimate. If an estimate is necessarily uncertain then creditors should be informed, and therefore have some expectation of a revised estimate. .

The only occasion where a range would be permissible would be when estimating expenses and repeating a range quoted by a third party, for instance for legal costs in litigation.

Any enquiries regarding the above should be directed towards 
Alison Ireland, Insolvency Service Policy Directorate, telephone: 0207 637 6365 
email: Alison.Ireland@insolvency.gsi.gov.uk 
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Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


