CHAPTER 1
ADMINISTRATION PROCEEDINGS
1) Proposals by Administrators Under the Insolvency Act 1986 [England, Wales and Scotland]

You will be aware that an administrator may be appointed by the court in order to achieve any of the purposes set out in section 8 (3) of the Insolvency Act 1986.  A distribution to creditors is not a section 8(3) purpose, and cannot then be the stated purpose of an administration order.  It may be that an administration leads to a distribution under some other provision of the Act, eg in a voluntary arrangement.

An administration order may be varied under section 18(1) to include one or more additional section 8(3) purposes. In Re St Ives Winding Ltd (1987) 3BCC 634, an order was varied to include the section 8(3)(b) purpose (approval of a voluntary arrangement) so as to effectively facilitate a prospective distribution.

Section 23 of the Act provides that within 3 months of his appointment (or such longer period as the court may allow) an administrator must call a meeting of the company’s creditors in order to consider his proposals for achieving the purposes for which he was appointed.
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2) Discharge of Administration Order: Administrator Becoming Liquidator

It has come to the Insolvency Service’s attention that, in a number of cases, an administrator of a company has applied to court under section 18 of the Insolvency Act 1986 (I.A.1986) for the discharge of the administration order, along with a request that a winding up order be made, and that he/she (the administrator) be appointed liquidator.  There was no petition presented to wind up the company, either by way of the administrator causing the company to present its own petition, or by a third party. It should be noted that this procedure is incorrect. If an administrator wishes to apply for a winding up order to be made at the same time as the discharge of the administration order, and no petition has yet been presented, the administrator should himself present a petition on behalf of the company, in accordance with Rule 4.7(7). That petition should be accompanied by the application under section 18 for the discharge of the administration order.

Section 140 I.A 86 provides that the administrator may be appointed liquidator of the company immediately following the discharge of the administration order.  However, it should be noted that this can only be done where a winding up order has been made on a properly presented petition, for which the appropriate deposit has been paid to court.  The official receiver is still however obliged to perform his investigatory functions under section 132, and to comply with his duties to report under the Company Directors Disqualification Act 1986.
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3) Administrator’s Advertisement of Administration Order in Accordance with Rule 2.10(2) of the Insolvency Rules 1986

The Insolvency Practitioners Compliance Unit (IPCU), is responsible for maintaining the Insolvency Service’s computer database, containing details of all voluntary liquidations, administrations, administrative receiverships and individual voluntary arrangements.

The source of our data input varies, depending upon the type of case concerned. However, in administration order cases it stems from the advertisement placed in the London Gazette under Rule 2.10(2). It is, of course, important that the Service’s database contains all relevant information, but the form of the advertisement using Form 2.5, as required under Rule 2.10(2), means that the information available to IPCU is incomplete. Consequently, IPCU write to every administrator following the appearance of the advertisement in the Gazette asking for further, requisite information. In order to avoid the need for such correspondence it would be helpful if the following additional information could be included in the advertisement placed in the Gazette.

· Court in which the administration order was made

· Court number

· Company Registration number

· Registered office of the company

The Gazette has informed us that a standard advertisement, which includes the details listed above, will not incur an additional cost.

Alternatively, practitioners may wish to continue to use their existing advertisement format, but if so, it would be helpful if they could provide the additional information in writing to IPCU at the same time as they place the advertisement in the Gazette.

Written notification should be addressed to: Intikhab Mushtaq, IPCU, 5th Floor, Ladywood House, 45 Stephenson Street, Birmingham, B2 4UZ, or Insolvency Practitioners Compliance Unit, DX 713897, Birmingham 37.
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