CHAPTER 9
DISCHARGE FROM BANKRUPTCY
1) Application to Suspend the Running of a Bankrupt’s Discharge Period - "Interim Orders"

There are instances where practitioner trustees ask Official Receivers (ORs) to make an application to suspend the running of a bankrupt's discharge period.  The OR must make an independent and objective assessment of the evidence available, and should only make the application if there is evidence of at least one material default by the bankrupt. It is important that matters are not left until the eleventh hour as delay may rule out an application.  If the bankrupt is in default there should be no undue delay in pursuing compliance or seeking to suspend the discharge.

ORs should avoid taking shortcuts in cases where time is running out.  The case of Jacobs v Official Receiver, highlights this point. Mr Jacobs appealed against what was, in effect, an "interim order" made by a District Judge on the last day of the three year period of Mr Jacob’s bankruptcy.  His discharge period was extended so that it would be possible to hear a substantive application.  If the extension had not been ordered, discharge would have been granted automatically.  

Mr J Burton QC, sitting as a Deputy Judge held that where there is insufficient time to hear an application before the end of the discharge period, the court could extend the period.  This did not mean the application could be made on an ex-parte basis, or that the court should make an order where it was not satisfied there had been a default by the bankrupt.

This judgement assists ORs when they are faced with the prospect of having to make applications to suspend discharge periods towards the end of a bankruptcy.  It does not, however, mean that shortcuts can be taken in case preparation, evidence, or (without leave of the court) service of papers on the bankrupt.

(First published in Dear IP no. 42, September 1998)

_____________________________________________________________________

2) Suspension of Discharge Period in Bankruptcy

Under the provisions of section 279(3) of the Insolvency Act 1986 the court may suspend the running of the period during which a person remains bankrupt on the application of the Official Receiver (OR), if the court is satisfied that the bankrupt is failing to comply with his obligations under part IX of the Act.

The suspension of the discharge period will not of itself, assist practitioners in the administration of the bankruptcy.  Insolvency practitioners are reminded that a private examination (which may be held on the application of the trustee) under section 366 of the Act will often be of direct benefit to them in obtaining information from, and the co-operation of the bankrupt.  Insolvency practitioners should only request the OR to apply for a suspension of the discharge period where the practitioner has exhausted other remedies available to him to obtain the bankrupt’s co-operation. Where a bankrupt has failed to make voluntary payments an Income Payments Order should be obtained. If the bankrupt fails to make the payments due under the terms of the order, the court may regard that as evidence of misconduct in any future suspension application.

If an insolvency practitioner considers that the misconduct of a bankrupt justifies an application to suspend the discharge period, that misconduct should be brought to the attention of the OR immediately, and ideally not less than six months before the discharge period is due to expire.  However, if there is gross misconduct after that point, the OR will consider an application, particularly if every effort has been made to secure the bankrupt’s co-operation.  Insolvency practitioners should be aware that the court may decline to make an order where there is insufficient time available to deal properly with an application. The hearings are often opposed, and the court may not be able to accommodate any necessary adjournments.

(First published in Dear IP no. 18, July 1991 followed by a second publication in Dear IP no.31 August 1994)

____________________________________________________________________

3. Suspension of Discharge Under Section 279(3) - Failure to co-operate with Trustee

Insolvency practitioners are reminded that Dear IP number 31, August 1994 (see article 2 of this chapter) set out the evidential and time factors to be borne in mind when submitting suspension requests.  Unfortunately, Official Receivers (ORs) are still receiving a large number of requests from insolvency practitioners close to the end of the discharge period.

Insolvency practitioners will be aware that in every case the OR has to consider the strength of the trustee's evidence before making an application to court.  The court may decline to make an order where there is insufficient time available to deal properly with an application.  The hearings are often opposed, and the court may not be able to accommodate any necessary adjournments.  To prevent this occurring in the future, insolvency practitioners are asked to bring misconduct matters to the OR as soon as possible, and unless the circumstances are exceptional not less than six months before the discharge period is due to expire.  Last minute requests will be rejected unless they are based on information which has only recently come to light, and every effort has been made to secure the bankrupt’s co-operation.

In a suspension application the court has to be satisfied that the bankrupt has failed to comply with his obligations under Part IX of the Act.  The insolvency practitioner must therefore provide the OR with evidence of non-co-operation eg documents frequently requested but never produced; evidence of removal or concealment of assets; non provision of current employment details where these have been specifically requested, etc.

Insolvency practitioners should bear in mind that all allegations should be supported by evidence, preferably documentation.  The insolvency practitioner should also be able to show that he has made every effort to obtain the bankrupt's co-operation.  The occasional letter asking the bankrupt to contact his trustee would probably not be considered sufficient evidence by the court. 

Finally, insolvency practitioners are reminded that the suspension of discharge was not designed to be a way of enforcing compliance, and the OR will not look favourably upon applications made to extend discharge periods to facilitate enquiries which could and should have been completed at an earlier date.  Insolvency practitioners are reminded that other remedies exist, even after discharge, to force bankrupts to disclose or hand over assets, and that private examinations can also be conducted after discharge.  Also, if a bankrupt has failed to make voluntary payments, then an Income Payments Order (IPO) should be obtained.  If a bankrupt then fails to make payment under the terms of the IPO, the court may regard that as evidence of misconduct at any future suspension application.

Contact: The OR dealing with the case or, for OR London, Allen Goh of PORLU on 020 7637 6473.

(First published in Dear IP no, 34, October 1995)
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