
CHAPTER 4
BONDING
1) Requirements for Bonds (Certificate of Enabling Bond)

The requirement for security is set out in section 390(3) of the Insolvency Act 1986 which provides:

"A person is not qualified as an insolvency practitioner in relation to another person at any time unless-

(a) there is in force at that time security or, in Scotland, caution for the proper performance of his functions, and

(b) that security or caution meets the prescribed requirements with respect to his    so acting in relation to that person.”

Regulation 12(1) of The Insolvency Practitioners Regulations 1990 (as amended by The Insolvency Practitioners (Amendment) Regulations 1993) ("the Regulations") states that for the purpose of section 390(3)(b) of the Insolvency Act 1986 the requirements in respect of security or caution for the proper performance of the functions of an insolvency practitioner are that:

(a) “ there is in force at the time when an insolvency practitioner is appointed to act in relation to any person a bond which complies with the requirements set out in Part I of Schedule 2 to these Regulations under which the surety or cautioner is liable in the general penalty sum of £ 250,000; and

(b) there is in force in relation to that bond with effect from the  time when an insolvency practitioner is appointed to act in relation to any person a specific penalty in respect of the practitioner acting in relation to that person under which the specific penalty sum is not less than the value of that person's assets estimated in accordance with Part II of the said Schedule; and

(c) where, at any time before the practitioner obtains his release or discharge in respect of his acting in relation to that person, he forms the opinion that the value of the assets comprised in the estate of that person is higher than the penalty sum under the current … specific penalty (being a penalty sum less than £5,000,000), there is [obtained by the practitioner a further specific penalty in respect of his] acting in relation to that person under which the penalty sum is at least equal to that higher value or £5,000,000 (whichever shall be the less).”

Part II of Schedule 2 to the Regulations provides that the value of a person's assets shall be, with one exception, the value at the date of the appointment of the practitioner, estimated by him having regard (where appropriate) to the matters detailed in paragraph 2 of this Part of the Schedule. These matters are, in the majority of proceedings, the estimated value of those assets disclosed in any statement of affairs and any comments of creditors or the OR on that statement.

The exception is where the practitioner is appointed to act as an administrative receiver. In that case, the value of a company’s assets shall be an amount equivalent to that part of the assets of the company to which the practitioner is appointed, which at the date of the appointment would appear to be available for the unsecured creditors of the company, whether in respect of the preferential debts of the company or otherwise, if the company was to go into liquidation at the date of the appointment (paragraph 1(b) of Part 11 of Schedule 2).

Uncertainty can arise in a number of areas, particularly over whether to include the gross or net value of charged assets.  

In the view of the Service, practitioners should exercise their own professional judgement on a case by case basis in fixing the level of the specific penalty cover. In cases where an alternative view could be taken, practitioners would be wise to document their reasoning on file in the event that their decision comes under scrutiny during, say, a monitoring visit.

(First published in Dear IP no.27, August 1993, followed by a second publication in Dear IP no 39, October 1997)

______________________________________________________________________

2) Insolvency Bond
1) Rota Appointments: If you are on the court rota for a particular Official Receiver office, it would be helpful if you could lodge with that OR a certified copy of your enabling bond each year on its renewal. This would obviate the need for the OR to confirm renewal of your enabling bond with you, removing a possible obstacle to your appointment in a case,  and reducing delays in its handover to you.
2) Amount of specific penalty: Due to the way in which premium rates have been      published by insurers it would appear that some brokers, and in turn practitioners, believe that the minimum amount of specific penalty no longer applies. Practitioners should note that the minimum of specific penalty to be obtained in each and every matter is £5,000. The maximum amount of specific penalty remains at £5,000,000.

(First published in Dear IP no.30, March 1994)

______________________________________________________________________
3) Insolvency Bond (Some Questions and Answers)

Queries have been raised about the insolvency bond:

Q. Where a practitioner has an automatic specific penalty cover limit (ASPCL) of £5 million (the maximum), and the assets in a particular matter exceed that amount, is it necessary to confirm with the insurer that cover will be given?

A. There is no requirement for prior authorisation to be sought by a practitioner with an ASPCL of £5 million for cases with an asset value in excess of £5 million.

Q. If a practitioner retires from a large practice, ceasing to take on new cases but continuing to act in order to complete existing cases, is it necessary to renew his enabling bond each year until those cases are concluded?

A. Regulation 12(1)(a) of the Insolvency Practitioners Regulations 1990 requires that an enabling bond is in force at the time when the appointment is taken, so there is no need to renew the bond in those circumstances. This will apply to any practitioner retiring, or otherwise intending to wind down an insolvency practice. The practitioner will, of course, need to renew his authorisation until all matters in which he is office-holder are concluded, or otherwise to effect his resignation in accordance with the legislation.

 (First published in Dear IP no. 27, August 1993)
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