CHAPTER 24
VOLUNTARY ARRANGEMENTS

1) The Role of the Nominee and Application of Professional Judgement

The Service monitoring teams have encountered a number of instances where the nominee appears to have acted merely as a post-box for the proposal, and not queried the information presented.  It is considered that such actions result in a high percentage of arrangements failing either at the first meeting of creditors or following approval.

The nominee must ensure that the proposal meets the criteria set out in the legislation, but that is not sufficient reason to conclude that the proposal is fit to be put to creditors: the practitioner must also use professional judgement in deciding whether or not the proposal is feasible. 

Under Section 256 of the Insolvency Act 1986 it is the duty of the nominee to report to court on whether in his opinion a meeting of creditors should be summoned to consider the debtor's proposal. The clear implication is that as nominee you will consider the proposal, and make such enquiries as you consider necessary to satisfy yourself that the proposal ought to be put to creditors. For instance, the nominee’s right of access, under Rule 5.9 (3), to the debtor’s accounts and records, is there to be exercised, and was provided for that purpose.

Case law has reinforced this view, i.e. that the nominee must go further than merely ensuring that the proposal contains the matters required by the legislation. In Re a debtor (No 222 of 1990) it was held that a nominee in making his report to court, and acting as chairman of the meeting of creditors has a duty (arising from section 256) to exercise a professional independent judgement. That this judgement is required of an authorised insolvency practitioner, emphasises that the court requires a report from a qualified person, skilled and experienced, who is exercising his professional judgement as to whether the matter is, in his opinion, fit to go forward for consideration by the creditors.

In relation to each and every arrangement the Insolvency Service would ask practitioners to consider the following:

1) Is it feasible?

2) Is it fair to the creditors?

3) Is it an acceptable alternative to formal insolvency?

4) Is it fit to be considered by the creditors? and

5) Is it fair to the debtor?

(First published in Dear IP no. 33. March 1995)

2) Failed Individual Voluntary Arrangements (IVAs)

Monitoring by the Service has highlighted the difficulty faced by some supervisors when an arrangement has failed. In several instances the proposal has failed but no further action has been taken to resolve the matter.

The set functions undertaken by the supervisor under the proposal should include any  actions he is to take should the arrangement be deemed to have failed.

The Service is aware that the scope for action when an arrangement fails can be limited by lack of funds. However, in Re a debtor (No 222 of 1990) No 2, it was held that a supervisor must take some positive action if it appears that an arrangement is failing, either in accordance with the provisions of the proposal, or, where there are no such provisions, by seeking directions from the court, or petitioning for a bankruptcy order.

Monitoring has also revealed that not all practitioners are aware of their duty to notify the Secretary of State when an arrangement has failed. When notifying the Secretary of State it would be appreciated if you could indicate what further actions you intend to take as supervisor, e.g.  in respect of petitioning for bankruptcy. 

(First published in Dear IP no. 33, March 1995)

___________________________________________________________________

3)  IVAs - Notices to the Official Receiver and the Secretary of State

Practitioners are reminded that at various points during the course of an individual voluntary arrangement (IVA) notices must be given to the OR and/or to the Secretary of State. The Insolvency Rules 1986, provide:

1) Rule 5.5(4)

Where the debtor is an undischarged bankrupt, at least two days notice of the hearing of an application for an interim order must be given to the bankrupt, the OR, and any trustee.

2) Rule 5.7(2)

Where an interim order is made the applicant must give notice of the fact to the bankrupt, the OR, and any trustee not present or represented at the hearing

3) Rule 5.10(5)

Where the debtor is an undischarged bankrupt the nominee shall send the OR, a copy of the nominee’s report and a copy, or summary, of the debtor's statement of affairs.

4) Rule 5.12

Any of the persons given notice under Rule 5.5(4) may appear to be represented at the hearing to consider the nominee's report, so notice of the hearing must be given to the bankrupt, the OR and any trustee.

5) Rule 5.22(4)

Following the creditors meeting the chairman is required to prepare a report which shall:

state whether the proposal was approved or rejected, and if approved, with what (if any) amendments;

set out the resolutions taken and the decision on each one;

list the creditors (with their respective values) present or represented, and how they voted on each resolution; and

include such further information (if any) as the chairman thinks it appropriate to make known to the court.

Where the debtor is an undischarged bankrupt, a copy of the report is to be sent to the OR; and to any trustee.

6) Rule 5.24

Immediately after the chairman of the creditors’ meeting has filed his report in court that the proposal has been approved he shall report to the Secretary of State the following details:

the name and address of the debtor;

the date on which the arrangement was approved by the creditors;

the name and address of the supervisor; and

the court in which the chairman's report has been filed.

In addition, the supervisor must give written notice of his appointment to the Secretary of State.

7) Rule 5.25(2) and (5)

Where the court makes an order revoking or suspending an IVA a copy must be served on the debtor, the OR and any trustee by the applicant for that order.

The applicant is also required to give notice of the revocation or suspension to the Secretary of State, at the address given below. (see article 4 below)

8) Rule 5.29

On completion of the arrangement the supervisor must within 28 days send to the Secretary of State at the address given below, a copy of the notice to creditors that the arrangement has been completed, and a copy of his report summarising all receipts and payments further to Rule 5.29(1)(2). 

Address for matters to be reported to or filed with the Secretary of State


Insolvency Practitioners Section


5th Floor

Ladywood House

45/46 Stephenson Street

Birmingham 

B2 4UY

In relation to registration of the IVA under Rule 5.24 there is a fee payable under the Insolvency Fees Order 1986 (as amended); cheques should be made payable to "The Insolvency Service".

(First published in Dear IP no. 30, March 1994)

_________________________________________________________________

4)
Modification of Court Jurisdiction

It has been drawn to our attention that it is becoming increasingly common for terms to be inserted in proposals for individual voluntary arrangements which seek to exclude or vary the jurisdiction of the Court. Practitioners are reminded that any conditions seeking to exclude or vary jurisdiction will be void as being contrary to public policy, and accordingly should not be included in proposals.

(First published in Dear IP no. 34, October 1995)

____________________________________________________________________

5)      Notification to Secretary of State Regarding IVAs

Article 3 above sets out the information to be sent to the Secretary of State. Where a debtor simply fails to adhere to an arrangement, and no action is taken by the supervisor, then the arrangement will still subsist, despite the debtor being in breach of its terms. In those circumstances, there is no obligation on the supervisor to notify the Secretary of State. There is no provision for the notification of, and entry onto, the register of details relating to the termination of an arrangement where the supervisor has petitioned for a bankruptcy order pursuant to Section 264(1)(c).

Rule 5.29 Insolvency Rules 1986

The Secretary of State must be notified not more than 28 days after final completion of the arrangement. The notification must be accompanied by a report summarising all receipts and payments made by him in pursuance of the arrangement, and explaining any difference in the actual implementation of it compared to the proposal as approved by the creditors meeting.

(First published in Dear IP no. 34, October 1995)

6)      Position of Preferential Creditors

Practitioners are reminded that section 4(4) and 258(5) of the Insolvency Act 1986, provide that a meeting of creditors may not approve a proposal or modification which affects the rights of a preferential creditor without the approval of that preferential creditor.

HM Customs and Excise has informed the Service that in an increasing number of cases the proposal approved by creditors purports to affect Customs rights as preferential creditor, without approval, Customs will consider making an application to court, and reporting the matter to the practitioners authorising body, where the provisions of these sections have not been observed.

(First published in Dear IP no. 24, November 1992)

____________________________________________________________________

7)      Receipts of Funds by Trustees Prior to an IVA

Where an individual voluntary arrangement (IVA) is proposed following the appointment of a trustee in bankruptcy, the trustee, acting as such, is still required to pay the proceeds of asset realisation into the ISA under Regulation 20 of the Insolvency Regulations 1984. These proceeds will attract the Secretary of State fee, which will not be rebated when the bankruptcy is subsequently replaced by an IVA.

Practitioners will wish to bear this in mind when formulating proposals for an IVA.

(First published in Dear IP no. 35, April 1996)

____________________________________________________________________

8)    Individual Voluntary Arrangements following a Bankruptcy Order – 

       Discharge of Official Receiver’s Costs – Rule 5.21 of The Insolvency  

       Rules 1986

In bankruptcy cases where an individual voluntary arrangement (IVA) is subsequently approved, Rule 5.21 of The Insolvency Rules 1986 provides that the supervisor must either discharge any balance due to the OR in respect of fees, costs, charges and expenses properly incurred, or give the OR a written undertaking to discharge any such debit balances out of the first realisation of assets.

Generally, no provision is made in the bankrupt’s proposal to creditors for the discharge of the OR’s costs as there is no mandatory requirement to do so under Rule 5.3, nor is it covered by current best practice guidance. Nonetheless, IPs are requested to consider including such provisions in any proposal prepared on behalf of a bankrupt, given the statutory requirement to discharge the OR’s costs.

IPs should also be aware that Insolvency Practitioner Compliance Unit have responsibility for recovery of the OR’s costs from the supervisor in cases where the bankruptcy order is annulled following the approval of the IVA.

Contact:  Jane Knight, Insolvency Practitioners Control Unit, 5th Floor, Ladywood House, 45/46 Stephenson Street, Birmingham B2 4UZ.  Tel: 0121 698 4098

(First published in Dear IP no. 46, July 1999)

_____________________________________________________________________

9)  Individual Insolvency Register - request for searches

The Individual Insolvency Register comprises two separate registers, one being the Bankruptcy register and the other the Individual Voluntary Arrangement register.

Requests for searches of the Individual Insolvency Register are dealt with by the General Services Team at 5th Floor, West Wing, Ladywood House, 45 - 46 Stephenson Street, Birmingham, B2 4UZ.

SUBMISSION OF REQUESTS

Requests can be made by either fax or post at the above address. TELEPHONE REQUESTS CANNOT BE ACCEPTED. The fax number for requests is 0121 698 4406 and search results will be returned by post.

Alternatively, search requests may be made in person at any OR's office.

RETURN OF SEARCH INFORMATION
Where there is an exact match of name and address and/or date of birth you have provided, you will receive a copy of the search report. Please note the more information you are able to provide the quicker the request can be processed.

Where there are no possible matches you may receive the reports provided the administrator dealing with your search is satisfied that the information is a close enough match.

Search requests are processed within three days of receipt.

Please note that under the provisions of the Data Protection Act 1998 it may not be possible to disclose additional personal details.

STANDARD REQUEST FORMS

Search requests can be made utilising a standard search request form which is available from the General Services Team. Should you require a copy of the form please contact us at:-

GENERAL SERVICES TEAM

5TH FLOOR

WEST WING

45-46 STEPHENSON STREET

BIRMINGHAM

B2 4UZ

      TELEPHONE:-
0121 698 4080





    


    4081





   


    4082

(First published in Dear IP no. 47, October 1999)

_____________________________________________________________________

10)  Individual Voluntary Arrangements – Reports of the Creditors   Meeting to the Court and the Secretary of State in compliance with Rules 5.22 and 5.24 of the Insolvency Rules 1986

Practitioners are reminded that Rule 5.22 (3) provides that following approval of an IVA a copy of the chairman’s report shall, within 4 days of the meeting being held, be filed in court. Rule 5.24 provides that immediately after a copy of the report has been filed in court, the chairman shall report to the Secretary of State details of the arrangement, and the supervisor shall forthwith give written notice of his/her appointment to the Secretary of State. In practice these two requirements are generally undertaken jointly.

Details supplied to the Insolvency Practitioners Compliance Unit (IPCU) should include; the name and address of the debtor, the date that the arrangement was approved, the name and address of the supervisor and the court where the chairman’s report has been filed. The information supplied is recorded on the IVA register, and is available for public inspection by search of the Individual Insolvency Register. It is therefore important that the information provided to IPCU is accurate and up to date.

The vast majority of reports and notices of appointment are received within a matter of days of the meeting, but there can be significant delays. IPCU considers that any reports/notices of appointment under Rule 5.24 will comply with requirements to lodge “immediately” and “forthwith” if they are received within 10 days of the meeting of creditors approving the IVA. Any reports received more than 10 days after the meeting will be treated as late, and a letter will be sent to the practitioner requesting an explanation for the delay. Details of insolvency practitioners who have a significant number of defaults, or where there are significant delays in complying with rule 5.24, will be provided to their authorising body, and the practitioner will be notified accordingly. 
(First published in Dear IP no. 34, October 1995)

PAGE  
24.7
Dear Insolvency Practitioner

Millennium Edition


