CHAPTER 20

OFFENCES AND PROSECUTION
Note:  amending articles will be issued on this topic if/ when the provisions of the Insolvency Bill become law.   

1) Duty of Insolvency Practitioners in Voluntary Winding Up Cases

When an insolvency practitioner (IP) is acting as voluntary liquidator his/her duty to report suspected offences is set out in section 218(4) of the Insolvency Act 1986:

"If it appears to the liquidator in the course of a voluntary winding up that any past or present officer of the company, or any member of it, has been guilty of an offence in relation to the company for which he is criminally liable, he shall-

forthwith report the matter to the prosecuting authority, and

furnish to that authority such information and give to him such access to and facilities for inspecting and taking copies of documents (being information or documents in the possession or under the control of the liquidator and relating to the matter in question) as the authority requires."

The prosecuting authority in the case of a winding up in England and Wales is the Director for Public Prosecutions, and the report and any supporting material should be sent to:

The Crown Prosecution Service

CPS Central Casework

50 Ludgate Hill

London EC4M 7EX

For companies wound up in Scotland, the prosecuting authority is the Lord Advocate and the report and any supporting material should be sent to:

The Lord Advocate

The Lord Advocate Chambers

25 Chamber Street

Edinburgh EH1 1LA

It is not sufficient for an IP to include criminal allegations in a Disqualification Report  sent to the Disqualification Unit at the Insolvency Service. If the IP suspects the commission of a criminal offence he must report it to the DPP, or the Lord Advocate, as the case may be.

Standard of Reporting

The IP is not required to carry out a full investigation, or to gather evidence. The report though should set out the grounds for suspicion, and incorporate any information or material tending to support the allegation. The report should, where applicable, include:


The report to creditors


Copies of the audited or management accounts


Statement of Affairs


List of company books and records obtained


Copy letters of complaints from creditors or others


Details of the build up of debts


Details of the benefits received by directors/secretaries

Details of bank overdraft and facilities

Administrative Receivership

When an IP is acting as an administrative receiver or administrator he is not under any statutory duty to report offences to any particular body. However, he does have a professional duty to report offences of a criminal nature. Again the report should be sufficient to establish that a prima facie case exists.

 Such reports should be addressed to:

The Insolvency Service

Prosecution Section

PO Box 203

21 Bloomsbury Street

London  WC1B 3QW

If the Section considers that a prima facie case has been made out the report will be forwarded to a prosecuting authority.

(First published in Dear IP no. 22, August 1992)

_____________________________________________________________________

2) Reporting Offences under S218(4). Further Information

Insolvency practitioners (IPs) are again reminded of their duties under the above section whereby, in a voluntary winding up, the liquidator must report to the Director of Public Prosecutions (DPP), or the Lord Advocate in Scotland, any past or present officer of the company who may be guilty of a section 218 offence.

During the year ended 31 March 1999, Official Receivers (ORs) submitted 312 reports alleging offences in relation to company officers in compulsory liquidation, and during the same period insolvency practitioners forwarded 337 reports alleging offences committed by company officers in relation to voluntary liquidations.  There were 5,262 compulsory liquidations and 10,894 voluntary liquidations during this period and, whilst it is appreciated that some of the reports will relate to cases from earlier years, these figures provide a rough comparison.

These figures illustrate that proportionally many more offences are reported by ORs than by voluntary liquidators. This may be explained in part, but it seems unlikely that almost as many offences were uncovered in compulsory liquidations when there were far fewer cases. This information suggests that IPs may be failing in their duty to report offences. There is other information to support this as Disqualification Unit often receives reports from the insolvency practitioner in the case alleging misconduct which would also constitute a criminal offence (such as failure to keep adequate accounting records). Additionally, monitoring visits have indicated that not all offences are reported to the relevant authority.

IPs must ensure that, where there is evidence of any offences having been committed, they promptly provide details including the relevant date(s), the names of the officers involved and a summary of the evidence to support the allegations. It is not for insolvency practitioners to decide whether or not the case merits further action. The offence should be reported together with details of any mitigating circumstances, all of which will be taken into account by the investigating authority.

Following consideration of reports made under Section 218(4) (and otherwise), a criminal investigation may result. Frequently, the criminal investigation is carried out by the Department of Trade and Industry, and one of the Department's officials (an investigation officer) is likely to contact the insolvency practitioner as part of that investigation. Often the investigation officer will wish to review the company's books, papers, etc. Should a criminal prosecution ensue, the company's records, etc will be required, - so it is thus imperative that where an insolvency practitioner is aware of a criminal investigation he/she should not destroy those records until the position has been discussed with the investigation officer.

Reports under section 218(4) should be submitted to:-

The Crown Prosecution Service

CPS Central Casework

50 Ludgate Hill

London EC4M 7EX

And in Scotland to:-

The Lord Advocate

The Lord Advocate Chambers

25 Chambers Street

Edinburgh

EH1 1LA

General enquiries should be directed to Gary Pett or Kirsten Puchoras Insolvency Service, Prosecution Section, Room 109, 21 Bloomsbury Street, London, WC1B 3QW.

(First published in Dear IP no. 39, October 1997)
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