CHAPTER 13
GENERAL
1) Distress for the Council Tax

The Council Tax (Administration and Enforcement) Regulations 1992 allow local authorities to levy distress for unpaid Council Tax, and you will be aware that, by virtue of section 347(8) of the Insolvency Act 1986, the right to distrain remains even after a bankruptcy order has been made.

However, under the Council Tax (Administration and Enforcement) (Amendment) (No.2) Regulations 1993, which came into force on 1 April 1993, local authorities will not be able to levy distress on property which, under section 283(2) of the Insolvency Act, would not comprise part of a bankrupt's estate, ie -

such tools, books, vehicles and other items of equipment as are necessary to the bankrupt for use personally by him in his employment, business or vocation;

such clothing, bedding, furniture, household equipment and provisions as are necessary for satisfying the basic domestic needs of the bankrupt and his family.

First published in Dear IP no. 27, August 1993)

____________________________________________________________________

2) Council Tax

Practitioners will be aware that the council tax replaced the community charge in April 1993. Where a qualifying property (as defined by section 6 & 7 of the Local Government Finance Act 1992 and including caravans and boats) forms part of the bankruptcy estate and continues to be occupied after the date of the bankruptcy order, liability for the council tax accruing after the date of the order falls on the person(s) resident in the property. However, the Council Tax (Exempt dwellings) (Amendment) Order 1993 prescribes that no council tax is payable on "an unoccupied dwelling in relation to which a person is a qualifying person in his capacity as a trustee under the Bankruptcy Act 1914 or the Insolvency Act 1986". In those circumstances,  all such unoccupied properties would be exempt from Council Tax,  regardless of whether the property is owned solely by the bankrupt or jointly owned with another.

(First published in Dear IP no. 26, March 1993)

____________________________________________________________________

3) Completion of Preliminary Questionnaire 
Individuals and companies in financial difficulty are occasionally given a misleading impression of bankruptcy and compulsory liquidation procedures. The Official Receiver (OR), has been represented as asking trick questions and generally treating people badly. It is hoped that insolvency practitioners will be able to correct any such misconceptions by giving balanced and accurate advice.

ORs ask bankrupts and directors of companies in compulsory liquidation to provide the basic information necessary for dealing with the insolvency by completing questionnaires set out in a standard booklet.  These booklets are Crown copyright, and should not be reproduced without the approval of the Service. If a person completes a questionnaire before the bankruptcy or winding-up order he or she will be required by the OR to complete another one under section 235 or 291 of the Insolvency Act 1986.

(First published in Dear IP no. 30, March 1994)

____________________________________________________________________

4) Secretary of State functions carried out by IPCU

The Insolvency Practitioners Compliance Unit (IPCU), based at 2nd Floor, Ladywood House, 45/46 Stephenson Street, Birmingham B2 4UZ, is responsible for carrying out various functions on behalf of the Secretary of State (SoS). It has become apparent, from feedback from both Official Receivers (ORs) and insolvency practitioners (IPs), that there is some confusion as to whom IPs should address their applications, and what information they are required to provide. This article provides guidance on the main SoS functions carried out by the IPCU, together with details of the procedures and the information required. Other functions are carried out by the OR acting for the SoS in lieu of a Creditors' Committee or Liquidation Committee. Details of the ORs functions, and the information he will need to process the application, are detailed below. All applications regarding the following matters should be addressed to IPCU at the above address.

Exemption certificates under the provisions of section 332(2)(c) of the  Insolvency Act 1986

Applications for an exemption certificate should be made in writing to IPCU. Practitioners should not send their own certificates, as official certificates will be issued by IPCU as appropriate.

Before an exemption certificate under the above provision can be issued, the following conditions must be satisfied:-

If the property is unregistered, the trustee must ensure that a bankruptcy notice or inhibition has been registered with the Land Charges Registry to protect the trustee's interest in the property.

If the property is registered, the trustee must have registered a caution with HM Land Registry to protect the trustee's interest in the property.

The trustee should confirm that he has offered the bankrupt's beneficial interest in the property to the bankrupt's spouse/partner, joint owner, other family members, and others, as the case may be, regardless of any negative equity. It should be demonstrated that the trustee has made every effort to realise this asset, and to have given the bankrupt's family every opportunity to secure the property in the family interest.

The trustee must provide a current valuation of the property, and details of the current amount of any loan outstanding on the property.

Where there is significant equity in the property, an exemption certificate will not be issued, and the trustee will be advised to obtain a charging order or to realise the asset for the benefit of the estate.

If any of these issues have not been dealt with, or the trustee has not provided appropriate details, then IPCU will not consider any requests for an exemption certificate.

Extension of time for holding annual meeting of creditors and members under the provisions of section 105 of the Insolvency Act 1986

If an office holder needs to delay holding an annual meeting,  he should apply to the SoS for a time extension. The application should be submitted in writing before the expiry of the time in which a meeting would otherwise have been held. The office holder should provide a full written explanation of the reasons for the application.

The SoS can only extend the time for holding the meeting and cannot give consent to dispense with the meeting altogether.

Authorisation to operate a local bank account

Generally, trustees in bankruptcy and liquidators of companies in compulsory liquidation are required to pay all funds they receive into the Insolvency Services Account. However, if it is decided to continue the debtor’s/company's business, the office holder may need to operate a local bank account.

In requesting authorisation to operate a local bank account, an office holder should provide the following details to enable prompt processing of the application:-

Confirmation that the office holder is carrying on the business of the debtor/company, and that the relevant sanction has been obtained.

The name and full address of the bank the office holder proposes to use.

The maximum amount needed to be retained in the account.

The maximum withdrawal to be made from the account at any one time.

Details of the likely expenses to be settled by the account, which must be reasonable with regard to the size and nature of the business.

Remuneration

IPCU deals only with remuneration in cases administered under the Bankruptcy Act 1914, and can only fix remuneration of practitioners who have been appointed by the SoS under Rule 337 of the Bankruptcy Rules 1952. Practitioners should apply in writing to have their remuneration agreed. An application should include a time/costs schedule showing the number of hours worked by each grade of staff and the hourly rate applicable.

Insolvency practitioners should bear in mind the words of Mr Justice Ferris in the Maxwell case that fees of practitioners should reward value, and not indemnify cost. Accordingly IPCU must consider whether or not the remuneration sought is reasonable, having regard to the services rendered to the estate by the practitioner, rather than simply satisfying itself that the fees are not excessive. Practitioners will be expected to provide details of the specific work undertaken, together with details of any realisations achieved as a result of that work.

Releases

IPCU also has responsibility for processing applications for release by insolvency practitioners under the following provisions:-

Rule 6.135 IR 1996
Release of resigning or removed trustee (Form 6.49)

Rule 4.121 IR 1986
Release of resigning or removed  Liquidator (Form 4.41)

Rule 4.122 IR 1986
Release of resigning or removed Liquidator (CVL) (Form 4.41)

Rule 4.144 IR 1986
Release of resigning or removed Liquidator (MVL) (Form 4.41)

The relevant form must accompany each application.

(First published in Dear IP no. 40, March 1998)

_____________________________________________________________________

5) Settlement of Official Receiver Costs

Following the appointment of a practitioner as trustee or liquidator, the balance (debit or credit) on the estate account is transferred to the practitioner, as evidenced by the receipt of the estate cash book. As a result, control of the estate account passes from the Official Receiver (OR) to the Service’s Central Accounting Unit (CAU).  The practitioner is required by the Insolvency Rules (4.107 and 6.125) to discharge any balance due to the OR at hand-over, or alternatively (and more usual in practice) to give an undertaking to discharge any such debit balance from the first assets realised. Settlement of any debit balance on the estate account can only be made by payment into the Insolvency Services Account (ISA) and not to the OR.

Where a bankruptcy order is converted to an individual voluntary arrangement after the appointment of a practitioner as trustee, a debit balance is cleared by payment to the ISA.  The SoS fee will not be chargeable in those circumstances.

However, when a bankruptcy order is converted into an individual voluntary arrangement, and there has been no prior appointment of a practitioner as trustee, the OR will calculate the sum required to settle his costs.  The supervisor will either pay this sum to the OR or give an undertaking to discharge it from the first monies realised, and pay the OR at a later stage.  Again the SoS fee is not chargeable on the payment.

The same principles apply regarding the estate account in corporate voluntary arrangements.

Where an order is annulled or stayed following handover to a trustee or liquidator, the OR has no responsibility to calculate the amount required for payment, and practitioners should not ask the OR to make that calculation. Where additional costs become payable, for instance because of the OR’s attendance at an annulment hearing, he will notify both the practitioner and CAU of any adjusted debit balance, which may be cleared by a payment into the ISA.  

(First published in Dear IP no. 22, August 1992)

_____________________________________________________________________

6) Examination of Lists of Creditors

There have been a number of occasions in the past where practitioners have approached Official Receivers (ORs) and claimed a right to inspect the list of creditors in bankruptcies or compulsory liquidations. In some cases they have been armed with what is purported to be a general authority from a major company or national organisation (which might or might not have been a creditor in the particular case).

ORs are not obliged to allow anyone, including a practitioner instructed generally or in a specific case, to inspect lists of creditors, and may only provide a list of creditors prior to the filing of the statement of affairs (as in Rule 12.17) on payment of the appropriate fee – currently 15p per A4 or A5 page and 30p per A3 page.

The definition of a creditor is interpreted for this purpose as including a creditor’s representative acting in that specific case, at the time the request is made.

(First published in Dear IP no. 10, April 1989)

_____________________________________________________________________

7) Insolvency Practitioners’ Change of Circumstances
IPCU maintains the Service’s database of insolvency practitioners (IPs), and in order to ensure that this is accurately maintained, practitioners are requested to notify IPCU in writing of any changes in their business address or telephone numbers. Similarly, practitioners are also requested to advise IPCU where there is any change in the name of their practice, and when they move between practices.

The written notifications should be addressed to Intikhab Mushtaq, IPCU, 5th Floor, Ladywood House, 45-46 Stephenson Street, Birmingham, B2 4UP, or Practitioners Compliance Unit, DX 713897, Birmingham 37. 

Inaccuracies in the database may lead directly to delays in the processing of payments, and to the appointment of IPs by IPCU on behalf of the SoS.

If cases are moved to another office address, the practitioner should immediately give written notice of the move, and details of the files involved and the new office address, to both IPCU and the relevant OR.  

Contact: Pat Christopher, IPCU

Tel:
    0121 698 4104

(First published in Dear IP no.47, October 1999)

_____________________________________________________________________

8) Carrying on Business Using Goods Vehicle Operator's Licenses

The Traffic Commissioners have asked the Service to remind practitioners that anyone who uses a goods vehicle above 3.5 tonnes gross vehicle weight in the course of a trade or business has to hold an operator's license. This includes both those who carry goods for hire and reward, and those who use lorries to carry their own goods. Similar provisions apply to operators of passenger services vehicles.

Licenses are granted by Traffic Commissioners based at six Traffic Area Offices (TAO). Holders of operator's licenses have to meet certain criteria including having sufficient financial resources to maintain the vehicles and being of "appropriate financial standing". An insolvent company or a bankrupt individual is unlikely to meet these requirements but the Traffic Commissioner has discretion to allow such a business to continue to operate.

The TAO that issued the license should be informed of any such business going into receivership, liquidation or bankruptcy. If the business is continuing to operate under an administrative receiver, liquidator or trustee, that person must seek the agreement of the Traffic Commissioner. If not, the license document and associated vehicle discs should be returned to the TAO - there may be a refund of fees payable. Addresses can be obtained from the telephone directory, or by telephoning 0117 975 5000.

(First published in Dear IP no. 47, October 1999)

_____________________________________________________________________

9) Enforcement Concordat

Insolvency Practitioners Section, London (IP Section) and Insolvency Practitioners Compliance Unit, Birmingham (IPCU) have responsibility for undertaking the Service's enforcement functions in respect of insolvency practitioners authorised by the Secretary of State. Enforcement in this context relates not only to authorisation, statutory compliance and related matters, but also to advisory and monitoring visits.

The Cabinet Office has developed a code of practice on enforcement, which all central government and local authority departments with enforcement functions have been encouraged to adopt. On 8 July 1999 the Service formally adopted the code of practice, although it was already applying the underlying principles.

The code of practice is embodied in the Enforcement Concordat, which sets out the principles of good enforcement, which are:

Standards - IP Section and IPCU have drawn up clear standards setting out the level of service and performance that can be expected;

Openness - IP Section and IPCU will be open about the way they work and will discuss general issues, specific compliance failures or problems. They will also provide information and assistance, although they are unable to give legal advice;

Helpfulness - IP Section and IPCU will provide a courteous and efficient service. In addition, prevention is better than cure, and IPCU will work with practitioners to advise on and assist with compliance, particularly through monitoring visits and guidance visits on disqualification issues;

Complaints about service - there is an effective and timely procedure for making and dealing with complaints where it is necessary to complain about IP Section and IPCU;

Proportionality - if there is non-compliance by a practitioner, the regulatory action taken will depend on, and be proportionate, to the nature and seriousness of the breach; and

Consistency - IP Section and IPCU will carry out their duties in a fair and consistent manner.

While the Enforcement Concordat only applies to insolvency practitioners authorised by the Secretary of State, officials  in IP Section and IPCU will also strive to apply the Concordat's principles to all insolvency practitioners with whom they deal.

The Service is also encouraging the Recognised Professional Bodies to apply the Concordat's principles in their dealings with the insolvency practitioners they respectively authorise.

An explanatory leaflet is available from IP Section, and can be obtained by telephoning  020 7291 6771/2.

(First published in Dear IP no. 47, October 1999)

_____________________________________________________________________

10) Maintaining the Central Index Database

Part of the function of the Insolvency Practitioners Compliance Unit (IPCU) is to ensure that the Service database of insolvencies, the Central Index, is accurate. The information recorded about a case on the Central Index includes the name and address of the office holder. This information is in turn used by Central Accounting Unit (CAU) when processing requests by practitioners for cheques drawn on the ISA, and the issue of statements of receipts and payments. Consequently, in order to ensure that CAU provide a service that is as effective and efficient as possible it is imperative that the name and address of the office holder appointed in respect of a particular case is accurate and up to date.

Some practitioners currently write to IPCU when they transfer the administration of a case from one office holder within their practice to another, and this helps us keep the Central Index up to date. All practitioners are encouraged to adopt this approach, and IPCU are willing to accept written notification of any changes on a case by case basis, weekly or monthly,  to suit the circumstances of each particular practitioner.

Practitioners are also reminded that they should notify IPCU of any change of address for their practice, eg when an office is permanently closed or relocated, or a new office is opened. Where an office is closed or relocated, practitioners should provide details of any cases moved as a result of the closure or relocation.

Contact: Gareth Limb, Insolvency Practitioners Compliance Unit, the Insolvency Service, 5th Floor, Ladywood House, 45/46 Stephenson Street, Birmingham B2 4UZ (telephone 0121 698 4105)

(First published in Dear IP no. 48, November 1999)

_____________________________________________________________________

11) Redirection of a Bankrupt’s Post: Section 371 of the Insolvency Act  1986

The Service has recently issued guidance to ORs about applications for redirection of post, which is reproduced in part below.

Section 371 of the Insolvency Act 1986 permits the court to make an order, on the application of the OR or the Trustee, for the redirection of a bankrupt’s post to an  address specified in the order. An application may be made without notice to the bankrupt,  (see rule 7.5 of the Insolvency Rules 1986).

When seeking redirection orders, ORs have not usually provided the court with a substantial amount of information and have dealt with the matter in a summary way, largely relying on evidence of the bankrupt’s non-cooperation.

This approach was questioned by the Vice-Chancellor in a case reported as Singh v The Official Receiver [1997] BPIR 530. He said:-

“…in my view all applications to the court ought to be supported by something more substantial than merely a letter informing the courts that the order was being sought on the grounds of non-cooperation or whatever. The material ought to give chapter and verse of the non-cooperation relied on.”

and

“I think that it is unreasonable for an application to be made in circumstances where the substantive allegation on which the application is based are not set out in some written form available to be provided to the bankrupt respondent”.

Following these comments, and from observations made by courts in other cases, ORs now lodge a report, which explains in some detail why the redirection order is being sought. This gives the bankrupt an opportunity to see the case made against him/her so that he/she, can seek a review or rescission of the order if desired.

The Service has decided that an OR’s application for a redirection order should normally be made without notice to the bankrupt. 

ORs have been informed that they should operate within the terms of a redirection order at all times. If, for example, post is redirected by the Post Office in error after the expiry of the order, ORs have been instructed to forward it unopened to the  bankrupt. Any error by the Post Office should be drawn to its attention in writing. Items which are clearly of a personal nature should also be forwarded to the bankrupt, without delay, and without being copied. This is especially important when, for example, the bankrupt has sought legal advice, and his/her solicitor’s letter is redirected under the order. Similarly, payments of state benefits must be forwarded to the addressee without delay.

If redirection is necessary in a case where the bankrupt has co-operated, for example, where it is likely that remittances from customers might be sent to a former trading address, the bankrupt may consent to the redirection of his/her post from that address. If the redirection order is proving worthless – in the Singh case nothing was actually redirected – the arrangement may be ended.

(First Published in Dear IP no 49, March 2000)

_____________________________________________________________________

12) Application for Redirection of Mail by IPs

Royal Mail has confirmed that it will accept written applications from Insolvency Practitioners for the redirection of post, rather than requiring personal attendance at a post office. However, for security purposes the applications should be accompanied by:-

Where appropriate a sealed copy of the relevant court order made under s.371 Insolvency Act 1986;

a copy of the resolution, notice or other evidence of appointment as liquidator, receiver or trustee, which should be certified by a solicitor, and

the application form, signed as confirmation of authority to redirect the mail.

A list of Redirection Centre addresses is set out below:-

Anglia Redirection Centre

         London Redirection Centre

     Colnebank House



         5 Almeida Street

     30 St Peters Street



         LONDON

     COLCHESTER



         N1 1AA

     CO1 1HY




         

     Midlands Redirection Centre

         North East Redirection Centre

     Royal Mail




         Royal Mail House

     2-3 Lakeside 



         3rd Floor

     Festival Way



         Forth Street

     STOKE ON TRENT


         NEWCASTLE UPON TYNE

     ST1 5ST



                    NE1 1AA

    North West Redirection Centre
                    Scotland Redirection Centre

    Royal Mail



                    7 Strothers Lane

    2nd Floor



                    INVERNESS

    Castle Forgate


                    1V1 1AA

    SHREWSBURY

    SY1 1AA

    Northern Ireland Redirection Centre
        South Central Redirection Centre 

    Royal Mail




        Surrey Street

    20 Donegal Quay



        PORTSMOUTH

    BELFAST




        PO1 1AR

    BT1 1AA

    South East Redirection Centre

        South West Redirection Centre

    Royal Mail




        Royal Mail House

    2nd Floor Redstone Hill


        21 Oxford Street

    REDHILL




        BOURNEMOUTH
    RH1 1GG




        BH8 8AE

(First Published in Dear IP no.49, March 2000)

_____________________________________________________________________

13) Transfer of Scottish Widows Business to Lloyds TSB

In February the Court of Sessions in Scotland sanctioned the demutualisation of Scottish Widows and its sale to Lloyds TSB Group.  As a result of the demutualisation, compensation will be payable at the end of June 2000 to qualifying members of Scottish Widows.

‘Qualifying members’ of Scottish Widows will receive £500 as fixed compensation (subject to minor exceptions, qualifying members are those with Scottish Widows policy at 22 June 1999 or those that had sent in a proposal for one by that date and in both cases keep up the policy.) In addition, qualifying members with ‘qualifying with profits policies’ will also be entitled to receive variable compensation based upon:

a) the nature of the policy;

b) when it was started; and

c) its length.

(Qualifying with profits policies are those that were taken out before 1 January 1999).

Insurance policies are property (as defined by section 436 of the Insolvency Act 1986) which vest in the trustee in bankruptcy (under Section 306 of that Act). The only exception to this is that any protected rights in pensions will not pass to the trustee in bankruptcy. In addition, if an occupational pension scheme’s rule, which are applicable at the date of the bankruptcy order, contain a valid forfeiture clause that forfeits the pension benefits on the making of such an order, then the trustee in bankruptcy will be unable to claim them for the benefit of the bankrupt’s creditors. It is the view of the Insolvency Service that any compensation payable ‘arises out of or is incidental to the property’, for the purposes of section 436 and, therefore, also vests in the trustee.

Solicitors acting for Scottish Widows have informed the Insolvency Service that when making the compensation payments it may not always be possible for Scottish Widows to identify bankruptcy situations. Insolvency practitioners may, therefore, wish to enter into correspondence in all cases where a bankrupt or former bankrupt has a policy with Scottish Widows to ensure that, where appropriate, the compensation is paid to the bankruptcy estate.

Enquiries should be addressed to Shona Manson, The Insolvency Service, Technical Section, 21 Bloomsbury Street, London, WC1B 3QW (Telephone 020 72916778).

(First published in Dear IP no. 50, June 2000)
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