CHAPTER 10

1) DISQUALIFICATION

New guidance was issued by Disqualification Unit in December 1999; the following article has been reissued to remind Insolvency Practitioners of the compliance issues.

Company Directors Disqualification Act  Compliance

The Service’s Insolvency Practitioner Compliance Unit (IPCU) has reviewed the processes for identifying practitioners who have failed to:

a)  pay monies into the Insolvency Services Account; 

b)   lodge a disqualification report or return within six months of the relevant date, or

c)  lodge a final disqualification return or report within a reasonable period of time after lodgement of an interim return.

The processes for notifying the respective authorising bodies of these defaults has also been reviewed.

CDDA 

Office holders have a duty to submit a disqualification return or report within six months of the “relevant date” as required by section 7(3) of the Company Directors Disqualification Act 1986 and rule 4(2) and 4(4) of the Insolvent Companies (Report on Conduct of Directors) Rules 1996. IPCU will send any practitioner not lodging a return or report within six months of the relevant date a reminder letter, and a further reminder 14 days later. If no return or report has been lodged within a further 14 days after that then a third reminder letter will be issued. The authorising bodies will be notified of any of their practitioners who have received a third reminder. The failure to lodge a return or report may also lead to the Department referring the matter to solicitors to consider whether it would be appropriate to bring proceedings under rule 4(7), i.e: 

“If an office-holder without reasonable excuse fails to comply with the duty imposed by paragraph (5) of this rule, he is guilty of an offence and:

(a) on summary conviction of the offence, is liable to a fine…….. and 

(b) after continued contravention, is liable to a daily default fine …..” 
If an insolvency practitioner lodges an interim return, IPCU now notifies the practitioner of the date by which he is expected to lodge a final return or report. Although the practitioner has met the requirement to lodge a return within the strict definition of rule 4, an interim return by its nature imposes a requirement on the practitioner to lodge a final return to complete his reporting duties.  Insolvency practitioners are encouraged to contact Disqualification Unit at an early stage if they require any guidance or assistance with a particular case.  This assists both the insolvency practitioner and Disqualification Unit by ensuring that investigation by a practitioner is targeted correctly, and allows for Disqualification Unit to have input at an early stage.  It is important that Disqualification Unit receives returns and reports from practitioners at the earliest opportunity in order that it can have a reasonable period to carry out any further work required, and to ensure that proceedings are issued in appropriate cases within the two year deadline, ie within two years of the relevant date.

Consequently, when an interim return or report is sent, practitioners will be encouraged to lodge final returns or reports within nine months afterwards. In most cases this will be sufficient time to complete the necessary investigation, but extensions can be agreed provided the practitioner has contacted Disqualification Unit in advance.  Insolvency practitioners who fail to lodge a final return or report within the time set by IPCU will receive a reminder letter.  If within 14 days no return or report has been lodged, or an extension agreed, a second reminder will be issued of which the insolvency practitioner’s authorising body will be informed.

(Other matters are dealt with in the CAU Chapter No. 5)
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