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61) Withdrawal of the optional facility for liquidators in voluntary liquidations to bank with the Insolvency Services Account (“ISA”)

As of 1 October 2011, the ISA is no longer available for voluntary liquidations.

The decision follows The Insolvency Service’s consideration of a summary of the responses to a consultation, published in June 2011, and the continued decline in the number of voluntary liquidation ISA estates. The Service concluded there was no longer a case for maintaining the ISA for these estates.

The alternatives to closure would present a financial loss. The principal alternative was to disproportionately increase the account fees and charges payable, but this would have accelerated the decline in usage. In addition, as The Service is required to meet the cost of providing such services from its income, operating a deficit and funding this from the taxpayer is not a viable option.

The Service arranged for the necessary secondary legislation to be laid in Parliament, which came into force on 1 October 2011. This meant that no new ISA accounts could be opened after 30 September 2011 in voluntary liquidations. However, any accounts existing as at 1 October 2011 can continue in use until the case is concluded.

Any enquiries regarding the consultation or requests for hard copies of the proposal document or summary of responses should be directed to Stephen Parcej, 
The Insolvency Service, Finance Governance and Accounting Services Directorate, Zone B, 5th Floor, 21 Bloomsbury Street, London WC1B 3QW; 
telephone: 020 7291 6761, email: Stephen.parcej@insolvency.gsi.gov.uk
General enquiries may be directed to DSM.FGAS@insolvency.gsi.gov.uk
62) Monies paid into the Insolvency Services Account (“ISA”) exempt from the SoS fee 

Insolvency practitioners are reminded that it is their responsibility to advise the Estate Accounts team of any monies arising from within an insolvency that are deemed as not subject to the SoS fee when paid into the ISA, otherwise fees shall be automatically applied subject to legislation. 

Such monies must be clearly identified as exempt from the SoS fee:

· On accompanying correspondence, and

· If paid across the counter at a bank insolvency practitioners must ensure that the necessary box has been ticked on the bank Giro credit slip to indicate these monies are exempt from the SoS fee, and

It would be beneficial for the insolvency practitioner to supply evidence to Estate Accounts team to enable us to offer further support as may be required.  

Any enquiries regarding the above should be directed towards Zoe Drew, Estate Accounts and Insolvency Practitioner Services, 3rd Floor, Cannon House, 18 Priory Queensway, Birmingham B4 6FP; telephone: 0121 678 1734, 
email: zoe.drew@insolvency.gsi.gov.uk
General enquiries may be directed to EAIPS.IP.enquiries@insolvency.gsi.gov.uk
Telephone: 0121 698 4268

63) Paying unclaimed dividends into the Insolvency Services Account (“ISA”)

It has recently come to light that a number of insolvency practitioners are trying to pay unclaimed monies into the ISA within six months of issuing the original dividend. In some instances we have received the funds as early as two weeks after the dividend was issued. 

Insolvency practitioners are reminded that the Insolvency (Amendment) Regulations 2008 state: ‘where a dividend or other sum is paid to a person by way of a payment instrument, any payment into The Insolvency Services Account in respect of that dividend or sum pursuant to paragraph (2) may not be made earlier than on or after the expiry of 6 months from the date of the payment instrument.’ 

We are willing to be flexible and will, in certain circumstances, accept the funds within the six month period, following a written request from the insolvency practitioner. 

The date of the dividend that insolvency practitioners provide us on the CAU103 and CAU104 forms will be used by our unclaimed team to measure compliance to legislation. Any funds received for payment into the ISA within the six month period will be returned to the insolvency practitioner if prior agreement has not been obtained from us.

Any enquiries regarding the above should be directed towards Helen Day, Estate Accounts and Insolvency Practitioner Services, 3rd Floor, Cannon House, 18 Priory Queensway, Birmingham B4 6FP; telephone: 0121 698 4072, 
email: helen.day@insolvency.gsi.gov.uk
General enquiries may be directed to EAIPS.IP.enquiries@insolvency.gsi.gov.uk 
Telephone: 0121 698 4268

16) Notice of move from Administration to Creditors Voluntary Liquidation

Insolvency practitioners are asked to note that administration ceases to be effective and liquidation starts when the correctly submitted notice is registered by the Registrar of Companies (as per paragraph 83(6) of Schedule B1 of the Insolvency Act 1986), and not when the notice is received in the Companies House building.

If for any reason the notice has to be returned to the insolvency practitioner for amendment, or to include attachments, the liquidation will commence when the correctly submitted notice is registered at the later date.

It should be noted that Companies House cannot give priority to any insolvency documents and the Liquidation Section cannot search the section, or the building, for any forms.

Any enquiries regarding this article should be directed towards Alun Howells, Policy Section, Companies House, Crown Way, Maindy, Cardiff CF 14 3UZ, 
telephone 02920 380184, email: ahowells@companieshouse.gov.uk 

General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk  

17) Final progress reports (Creditors Voluntary Liquidations)

Rule 4.49C(2) of the Insolvency Rules 1986 states:

“The prescribed period for which the liquidator must produce a progress report, except when the liquidator ceases to act (in which case paragraph (3) applies) and subject to paragraph (4), is the period of 1 year commencing on the date on which the liquidator is appointed and every subsequent period of 1 year”

Rule 4.49C(3) states:

“When a liquidator ceases to act, and subject to paragraph (4) – 

a) the prescribed period for which the liquidator must produce a progress report ends on the date of that liquidator’s ceasing to act, and

b) the prescribed period for which the new liquidator (if any) must produce a progress report is the period of 1 year commencing immediately after that date and every subsequent period of 1 year (subject to the further application of this paragraph when the new liquidator ceases to act).”

However Rule 4.49C(4) states:

“A progress report is not required for any period which ends after the liquidator has sent a draft report to creditors under Rule 4.49D (final report to creditors).”

The Registrar does not require a progress report with Form 4.68 when a draft report (which the liquidator intends to lay before the final meeting) has been sent to creditors prior to the anniversary date. All the Registrar requires in this instance is the final progress report (as per Article 7 in Dear IP issue 50) attached to Form 4.72. As the Registrar has no way of knowing if a draft report has been issued to creditors prior to the anniversary date, it would be helpful if insolvency practitioners could state this in their covering letter.

If a draft report is issued to creditors after the anniversary date, then a progress report made up to the anniversary date will be required, attached to Form 4.68, as well as the final progress report attached to Form 4.72.

Any enquiries regarding this article should be directed towards Alun Howells, 
Policy Section, Companies House, Crown Way, Maindy, Cardiff CF 14 3UZ, telephone 02920 380184, email: ahowells@companieshouse.gov.uk 

General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk  

17) The Insolvency Service – Delivery Strategy

Insolvency practitioners may be aware that on 27 June 2011 The Insolvency Service launched a six week consultation with staff, Trade Unions and some targeted stakeholders on proposals for reshaping the way in which we carry out our business and deliver our services in the future. 

Having reviewed all the responses to the consultation, the Board announced on 
21 September the following key decisions:

Long term decisions

· We will adopt a delivery strategy that seeks to provide a more centralised structure to core elements of The Service. To achieve this we will move through a phase of “virtualisation” before moving to full centralisation in a few years time. This strategy reflects ideas put to us during the consultation in the summer by staff, our Trades Unions and external stakeholders.
· Virtualisation means moving the work to where staff are for the time being and not vice versa.
· The Service will move in the longer term towards a network of 8 Insolvency Service Centres and around 17 Insolvency Service Local Offices – around 10 fewer locations in total than now.  It will be some years before we achieve this.
· The centres will be in Canterbury, Croydon, Bristol, Swansea, Ipswich, Birmingham, Stoke and Leeds.
Short to medium term decisions
We will make a case to BIS for funding to allow us to:

· Conduct full public consultations in respect of the closure of our offices in Medway and Bournemouth in 2012 and Stockton in 2013.

· Move to a smaller and more flexible government estate whenever we come to a lease break or a lease end. We will do this on a business-as-usual basis until around the end of 2013, after which we will start to use lease breaks and ends to move directly towards our delivery strategy shape.

A copy of the full staff consultation can be found on our website at: www.bis.gov.uk/insolvency 

Any enquiries regarding these announcements should be directed to the Delivery Strategy Team at Delivery.Strategy@insolvency.gsi.gov.uk 
8) Duty to report criminality to the Secretary of State

Section 218(4) of the Insolvency Act 1986 states that:

If it appears to the liquidator in the course of a voluntary winding-up that any past or present officer of the company, or any member of it, has been guilty of an offence in relation to the company for which he is criminally liable, he shall forthwith report the matter-
a) in the case of a winding up in England and Wales, to the Secretary of State,
and

b) in the case of a winding up in Scotland, to the Lord Advocate
In practice, all reports under this section, whether in England & Wales or Scotland, should be submitted to the Intelligence & Enforcement Directorate in Cannon House, Birmingham.

Although s218(4) only specifies that a liquidator need report criminality, reports from administrators and receivers are both encouraged and welcomed and will be treated in the same manner as those submitted by liquidators.

Insolvency practitioners can also report criminality to the Secretary of State under sections 7A and 262 B of the Act, where a breach in respect of a CVA or an IVA has occurred.

Criminality reports can either be submitted at the same time as the D return or before or after that return. If preferred, insolvency practitioners can highlight criminality within the body of a D1 report rather than submitting a separate report.

The report itself should contain details of any criminal offence that has come to the attention of the insolvency practitioner during the administration of the case. However, it should also be noted that there is no standard form on which criminality should be reported, but insolvency practitioners should include sufficient evidence to establish that a prima facie case exists. Enclosures to a criminality report must include:

· Report to creditors
· Copies of audited or management accounts
· Statement of affairs
· List of records obtained

Insolvency practitioners should also include copies of any other relevant information that is in their possession at the time of reporting, such as letters of complaint and information from employees/banks/accountants.

Most commonly, reports are submitted alleging offences under:

· Insolvency Act
· Companies Act
· Fraud Act
· Theft Act
· CDDA

This is obviously not an exhaustive list and further details of offences and the evidence required to support the different allegations can be found in Chapter 20 of Dear IP.

On receipt of the report, the Intelligence & Enforcement Directorate will make an assessment in respect of:

· Materiality
· Defences
· Mitigation
· Evidence

Targeted reports will then be passed to authorisations team for consideration before being sent to BIS criminal enforcement or rejected, at which stage a letter will be sent to the relevant insolvency practitioner advising of the reason for the decision. 

Electronic copies of reports should be sent to:-

intelligence.insolvent@insolvency.gsi.gov.uk
Hard copy reports should be forwarded to:

Intelligence: Operations, 

3rd Floor, Cannon House,

18 Priory Queensway,

Birmingham

B4 6FD

Any enquiries regarding this article should be directed towards Karen McConnell, 3rd Floor Cannon House, 18 Priory Queensway, Birmingham, B4 6FD, 
telephone: 0121 698 4236, email: Karen.McConnell@insolvency.gsi.gov.uk
General enquiries may be directed by email to:
Intelligence.insolvent@insolvency.gsi.gov.uk
Telephone: 0121 698 4000
9) Official Receiver’s duty to investigate the conduct and affairs of bankrupts

Insolvency practitioners acting as trustee are reminded that the notes to form “IPROH” which is amongst the documents produced by the Official Receiver on the handover of the bankrupt’s estate, require that if the trustee becomes aware of any matters which may require investigation by the Official Receiver under his/her duties imposed by section 289 of the Insolvency Act 1986, he/she should notify the Official Receiver as soon as possible.

Bankruptcy restriction proceedings are a product of Official Receiver’s investigations and these must be commenced within 12 months of the bankruptcy order. It is possible that insolvency practitioners acting as trustee may discover conduct such as a failure to disclose assets or asset disposals which the Official Receiver may not have been aware of. Such conduct might form the basis of an application for a Bankruptcy Restriction Order and/or referral of a criminal offence to a relevant prosecuting authority and insolvency practitioners should notify the Official Receiver of it as soon as it is discovered rather than wait until their own enquiries or recovery action has been completed.
Any enquiries regarding this article should be directed towards Mark Danks, Authorisations: Bankruptcy, 5th Floor, The Balance, Pinfold Street, Sheffield S1 2GU, Telephone: 0114 221 2744, email: mark.danks@insolvency.gsi.gov.uk
General enquiries may be directed by email to: AT.Bankruptcy@insolvency.gsi.gov.uk 








Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


