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13) Pre-packaged administrations and SIP 16 

Statement of Insolvency Practice (SIP) 16 came into force on 1 January 2009, and is intended to give greater transparency to the operation of pre-packaged administrations by giving creditors improved information about the sale of a business.

Insolvency practitioners will be aware of the background to the introduction of the new SIP 16 and of measures being implemented by the Insolvency Service to monitor compliance with the new requirements, the detail of which was set out in a Dear IP letter to all insolvency practitioners on 28 January 2009.  The full text of that letter is available on our website at the following address:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/iparea/prepackleter.doc
We would like to remind insolvency practitioners of the requirement to send the relevant information required by SIP 16 to creditors at the earliest available opportunity, which we would expect in all but exceptional cases to be with the first notification to creditors.  In addition, the relevant SIP 16 information must in every pre-pack case also be sent to the Insolvency Service at the following address:

Insolvency Practitioner Policy Section, The Insolvency Service, 21 Bloomsbury Street, London WC1B 3QW; or email to IPPolicy.Section@insolvency.gsi.gov.uk
However, we would ask you to note that we do not routinely require the administration proposals document, unless that is the only place where the SIP 16 information has been provided, nor do we require information on administrations where businesses or assets have been sold other than through a pre-pack.

We would also like to thank insolvency practitioners for their co-operation in this regard and for the SIP 16 information that we have received to date.

Any enquiries regarding this article should be directed towards Toby Watkinson, IP Policy Section, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7637 6566;  email: toby.watkinson@insolvency.gsi.gov.uk  

General enquiries should be directed towards IP Policy Section, Area 5.6, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7291 6772; email: IPPolicy.Section@insolvency.gsi.gov.uk
35) Claims to the National Insurance Fund

There has been a marked increase in claims to the National Insurance Fund especially during the past few months.  However, the Redundancy Payment Offices (“RPOs”) are still keeping their processing targets of 78% of claims paid within three weeks and 92% paid within six weeks. To help us ensure that claims are paid as quickly as possible, it would be useful if insolvency practitioners could forward the completed RP14, RP14a forms (or spreadsheet) and all available RP1 forms together as a pack. 

This will not only save us time, but will reduce the inconvenience to you by minimising the number of telephone calls we make to you when RP1s are sent prior to the RP14 & RP14a.  It is appreciated that this will not always be possible, particularly in large cases, and if so once the RP14 & RP14a have been sent to the RPO, the RP1s can be sent in batches. You can contact the RPO to agree the arrangements for sending batches of claims.
National Minimum Wage (NMW)

As you may be aware, the NMW rates increased on 1 October 2008 to:

· Workers aged 22 and over - £5.73 per hour 

· Workers aged 18-21 -         £4.77 per hour 

· Workers aged 16-17 -         £3.53 per hour
From 6 April 2009 the way HMRC Compliance Officers calculate arrears of wages owed by employers for non compliance with the NMW is changing.  

Full details are available on the HMRC website:  
http://www.hmrc.gov.uk/index 

Any enquiries regarding this article should be directed towards                                    Ian Facer at Insolvency Service, Redundancy Payments Service, 21 Bloomsbury Street, London, WC1B 3QW. Tel: 0207 291 6888 email: ian.facer@insolvency.gsi.gov.uk

General enquiries may be directed to email:redundancy.payments@insolvency.gsi.gov.uk 

36) Employment Act 2008 – Employment Tribunal awards

From 6 April 2009 the dispute resolutions provisions introduced in the Employment Act 2002 will be repealed in respect of disputes originating from that date. The 2002 provisions provide for employment tribunals to increase or decrease awards depending upon the seriousness of a party’s failure to comply with the dispute resolution procedure. Under the new regime employers are expected to handle dismissals with regard being paid to an ACAS Code of Conduct.  Failure to do so may render a dismissal as unfair and employment tribunals could then increase the compensation award by up to 25%. An increase of a Basic Award  for unfair dismissal can be claimed from the National Insurance Fund. Increases in the compensatory element are not payable from the Fund.

In addition to unfair dismissal awards, the Employment Act 2008 introduces new powers for employment tribunals to award additional financial loss to workers who have brought successful claims for either a redundancy payment or unlawful deduction of wages where that loss is attributable to the employer’s non-payment. Although these increases may be lodged in the insolvency they are not payable from the Fund.
Any enquiries regarding this article should be directed towards                                    Ian Facer at Insolvency Service, Redundancy Payments Service, 21 Bloomsbury Street, London, WC1B 3QW. Tel: 0207 291 6888 email: ian.facer@insolvency.gsi.gov.uk

General enquiries may be directed to email:redundancy.payments@insolvency.gsi.gov.uk 

37) Upgrade to RPS computer system – new email contact details

The  Insolvency Service is currently upgrading its computer system, including all of the Redundancy Payments Service (RPS).  The RPOs e-mail addresses are now:

Birmingham RPO – birmingham.rpo@insolvency.gsi.gov.uk
Edinburgh RPO   –    erpo@insolvency.gsi.gov.uk
Watford RPO      –    wrpo@insolvency.gsi.gov.uk 

General enquiries may be directed to email:redundancy.payments@insolvency.gsi.gov.uk 

37)  JIEB Examiner and moderator vacancies

The Joint Insolvency Examination Board (JIEB) exams consist of a set of practical and technical examinations which all licensed insolvency practitioners are required to pass.  Examiners and moderators responsible for setting, marking and moderating the examinations are drawn from the insolvency profession.

The fees paid to examiners and moderators provide a useful additional income but are not sufficient to cover the time spent on a normal professional charge basis.  However, appointment to an examining team has important additional benefits for the individual and firm.

JIEB is constantly in need of new team members and if you or anyone in your firm wish to consider applying for such a role, you are encouraged to contact JIEB for further information as soon as possible.
Any enquiries regarding this article and for further information about the roles should be directed towards Pauline Cozens, JIEB, 321 Avebury Boulevard, Milton Keynes MK9 2FZ.  Telephone: 01908 248 204,  email: Pauline.Cozens@icaew.com 

35) The Insolvency Practitioners and Insolvency Services Account (Fees) (Amendment) Order 2009
The authorisation and maintenance fee for practitioners authorised by the Secretary of State has risen from £2,550 pa to £3,250 with effect from 6 April 2009. Since April 2004 the authorisation and regulation of insolvency practitioners has been undertaken by The Insolvency Service on a cost recovery basis. The increase in the fee is required in order to avoid cross-subsidisation of the activity from other sources of income.

In addition, the annual maintenance fee for the recognition of professional bodies by the Secretary of State under section 391 of the Insolvency Act has risen from £207 per authorised member to £300 per authorised member. This change is necessary to ensure full cost recovery, and to facilitate additional monitoring activity in relation to Statement of Insolvency Practice 16 and pre-packaged sales in administrations.

Other fee changes

The following fees payable in connection with the operation of the Insolvency Services Account (ISA) have been  amended as follows:
	Banking Fees
	Current quarterly Fee
	Amended quarterly Fee

	Fee No. 1 Banking Fee Winding up by the court and bankruptcy
	£15
	£18

	Fee No. 2 Banking Fee voluntary winding up
	£20
	£23

	Fee No. 3 Cheque issue fee
	£0.80
	£1.00


A flat rate fee of £25.00 is currently payable for handling payments made into the ISA of unclaimed dividends or other money in an administration or administrative receivership. The Fees Order extends the current fee of £25.00 to voluntary liquidations to ensure consistency for all voluntary users of the ISA.
A copy of the Fees Order is available at the website of the Office of Public Sector Information, at http://www.opsi.gov.uk/
Any enquiries regarding this article should be directed towards                                    Richard Crowton, Estate Account Services, Cannon House, 18 Priory Queensway, Birmingham, B46FD email:richard.crowton@insolvency.gsi.gov.uk  

General enquiries may be directed to EAD.Enquiries@insolvency.gsi.gov.uk 

Telephone 0121 698 4268

36) The Insolvency Proceedings (Fees) (Amendment) Order 2009

The Insolvency Proceedings (Fees) Amendment) Order 2009 comes into effect on 
6 April 2009. 

The Secretary of State fee charged on cases with insolvency orders occurring during the period 1 April 2004 – 31 March 2005 has been revoked.  

The fees order also amends the investment fee to reflect the current cost of the activity.

	Investment Activity
	Current Fee
	Amended Fee

	Purchase Costs up to £5,000
	£50
	£50

	Purchase Costs over £5,000
	£50
	£50 plus 0.3% of the amount in excess of £5,000

	Proceeds up to £5,000
	Nil
	None

	Proceeds over £5,000
	Nil
	£50 plus 0.3% of the amount in excess of £5,000


In addition to this the existing petition deposit fees are amended as follows:

	Type
	Current Fee
	Amended Fee

	Debtors
	£345
	£360

	Creditors
	£415
	£430

	Company
	£690
	£715


Finally, the IVA registration fee increases from £10 to £15 with effect from 6 April 2009.

A copy of the Fees Order is available at the website of the Office of Public Sector Information, at http://www.opsi.gov.uk/
Any enquiries regarding this article should be directed towards                                    Richard Crowton, Estate Account Services, Cannon House, 18 Priory Queensway, Birmingham, B46FD email:richard.crowton@insolvency.gsi.gov.uk

General enquiries may be directed to email    EAD.Enquiries@insolvency.gsi.gov.uk 

Telephone 0121 698 4268

37) The Insolvency (Amendment) Rules 2009 
The Insolvency (Amendment) Rules 2009 have been made by the Lord Chancellor and laid in Parliament. This instrument will not only introduce the rules for the new Debt Relief Order procedure but will also implement the first of the modernisation changes arising out of the Rules Modernisation and Consolidation project, both with effect, for England and Wales, from 6 April 2009. 

The Insolvency (Scotland) Amendment Rules 2009 have also been laid in Parliament and will introduce changes to the advertising regime in Scottish administrations and Company Voluntary Arrangements (“CVAs”) only.


This article provides guidance to the insolvency profession on how the new advertising discretion might be used and applied.

Introduction of discretionary advertising provisions from 6 April 2009 in England and Wales

The Insolvency (Amendment) Rules 2009 are expected to be published shortly on the OPSI website at www.opsi.gov.uk. These Rules will revise insolvency advertising procedures in all new insolvency cases commencing on or after 6 April 2009.   

The majority of insolvency advertising requirements appear within the Insolvency Rules 1986 and amendment to these provisions is not dependant upon changes to the Insolvency Act 1986. The Insolvency Act does contain two separate requirements for advertising in voluntary liquidation proceedings, within sections 95 and 98. Separate action is being taken to amend sections 95(2)( c) and 98(1)(c) in England and Wales only by means of a Legislative Reform Order. That Order is subject to an on-going Parliamentary scrutiny process but we remain hopeful that the amendments to these sections will also be implemented on 6 April 2009. 

The reason for these changes is to achieve better targeted publicity in insolvency proceedings. Insolvency office-holders (and others upon whom the duty to advertise currently falls) will continue to be required to Gazette key insolvency events but will have discretion as to whether any additional publicity is warranted and, if so, the best medium for this. This initiative will provide savings in the cost of administering insolvencies which are expected to be passed on to creditors by way of better returns. 

The Insolvency Service would not expect this discretion to be used routinely in ‘run of the mill’ cases but rather in cases where clear benefits or a business need can be identified. The discretion might be exercised in cases where the office-holder assesses that a full disclosure may not have been made, for example where the office-holder cannot determine to his/her satisfaction the full extent of a company’s or debtor’s assets and liabilities.

An office-holder might consider that there is a strong public interest to be served in a particular case through placing additional publicity, for example, in trader cases which have given rise to high levels of complaint or public concern. Where there is high interest from the public in a case, practitioners might wish to work with local or national newspapers, as appropriate, to get stories into the press. This would help to raise the profile of the practitioner and the work that he/she does as well as bringing that case to the attention of the public. 

As the initiative is designed to provide a more flexible, cost effective and tailored approach to insolvency publicity, the expense of placing any form of additional publicity should be weighed against the likely benefit to be achieved. The new provisions will give office-holders flexibility to decide the most efficient and effective form for additional publicity so that this can be placed to best serve the intended purpose and to reach the target audience. Advertising in addition to notice in the Gazette will no longer have to be by newspaper advertisement so other forms of media advertising , including internet, radio, print media or even television advertising, will in future be an option, if deemed most appropriate to meet the purpose of the advert (given the cost and likely effect).

Other matters

In response to requests from users of the legislation, The Insolvency (Amendment) Rules 2009 will introduce a new requirement upon petitioners to Gazette the dismissal of winding-up petitions and upon office-holders to Gazette any appointment and termination of appointment of a Provisional Liquidator. Rule 7.32 will also cease to have effect, reducing burdens on the court and insolvency office-holders.


Introduction of discretionary advertising provisions from 6 April 2009 in Scotland

The Insolvency (Scotland) Amendment Rules 2009 are expected to be published shortly on the OPSI website at www.opsi.gov.uk.  These Rules will revise insolvency advertising procedures in the Insolvency (Scotland) Rules 1986 for administrations and CVAs only (these being the procedures for which legislative responsibility is wholly reserved to the UK Parliament under the Scotland Act 1998).  All other Scottish insolvency procedures will be unaffected by these changes.

The reasons for these changes – and the expected use of discretion in the future - are the same for Scotland as discussed above for England & Wales. 

The Legislative Reform Order mentioned in the preceding part of this article, in respect of sections 95(2)(c) and 98(1)(c) of the Insolvency Act 1986 will not apply in Scotland. 

Any queries on the changes affecting England & Wales should be addressed to Neil Ogilvie by e-mail to neil.ogilvie@insolvency.gsi.gov.uk or by phone on 020 7637 6307.  

Any queries on the changes affecting Scotland should be addressed to Steven Chown by email to steven.chown@insolvency.gsi.gov.uk or by phone on 020 7637 6501
General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk;

Telephone: 020 7291 6740

38) Timetable for the Insolvency Rules Modernisation & Consolidation project 

The first modernisation changes under the Modernisation and Consolidation project are being delivered in the form of a new advertising regime.
The Insolvency Service now wishes to proceed with delivery of the remaining modernisation changes to the Insolvency Rules 1986 before consolidating those Rules and other insolvency statutory instruments. This approach aims to ensure the most effective  delivery of measures to provide added flexibility of communication within insolvency processes and other measures to reduce burdens on users of the legislation, providing further savings in the cost of administering insolvencies for the benefit of creditors. 

These modernisation proposals are dependant upon the successful passage of a further Legislative Reform Order (LRO) through the Parliamentary process, to make necessary changes to the Insolvency Act 1986 that will allow the Rules to provide for matters such as e-delivery of insolvency notices and the use of websites for sending reports and other documents to creditors. As this LRO will make significant changes, we have decided to follow a lengthier “super affirmative” LRO procedure.
Accordingly, the Minister has agreed the following new programme for delivery of the next phases of the Modernisation and Consolidation project:

· 6 April 2010- LRO and Insolvency (Amendment) Rules 2010 to implement the full programme of modernisation measures proposed, by way of changes to the Insolvency Act and the existing Insolvency Rules;
· 6 April 2011- Consolidation of the Insolvency Rules by publication of a completely new set of Insolvency Rules together with several smaller insolvency statutory instruments.
This delivery programme will allow us to introduce further changes to modernise insolvency procedures in April 2010. The modernising amendments to the Rules would then have a short time to bed in before the new Insolvency Rules (and other instruments) come into force in April 2011. 

This project has evolved to accommodate requests from users for more than a mere consolidation of existing law. Our aim is to provide modernised insolvency legislation which remains fit for purpose in a modern business environment. We are looking to address practical issues raised by stakeholders and to produce clear, modern, sensible and effective legislation which can reduce burdens placed upon its users.  
Any enquiries regarding the above should be directed towards Neil Ogilvie, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; e-mail Neil.Ogilvie@insolvency.gsi.gov.uk
General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk;

Telephone: 020 7291 6740

56) Pensions Act 2004 – new online section 120 notice service

Insolvency practitioners will soon be able to submit section 120 notices – which inform the Pension Protection Fund (PPF) about a company insolvency – through a new online service on the PPF website.

Under the relevant provisions, insolvency practitioners must send section 120 notices when any company which has an occupational pension scheme becomes insolvent.

From 3 April 2009, insolvency practitioners should, for the first time, be able to submit these notices online.

The new service:

· makes use of a number of databases held by the PPF and will save insolvency practitioners considerable time, cost and effort

· enables insolvency practitioners to enter the employer’s name, their individual IP registration number, the date they were appointed to act for that employer and the type and date of the insolvency event directly onto the web-based form rather than send a paper section 120 return.  Insolvency practitioners should use the last name used by the company for meaningful trading, as any last minute name changes may not have filtered through to the PPF

· automatically sends a notice to the PPF, the Pensions Regulator and the scheme trustees if an occupational pension scheme exists, and

· sends a reply to insolvency practitioners confirming that a notice has been sent, and to whom – or that there is no eligible scheme.

But, there may be instances where the PPF does not hold the necessary information. If that is the case, it will tell practitioners to meet their statutory obligations by sending a paper section 120 notice, as they do now.

The new service can be found on the PPF website at http://www.ppf-forms.org.uk.

Further information about section 120 obligations can also be found on the website at  www.pensionprotectionfund.org.uk.

Any enquiries regarding this article should be directed towards the PPF, Knollys House, 17 Addiscombe Road, Croydon, Surrey CR0 6SR.   Telephone: 0845 600 2541,  email: information@ppf.gsi.gov.uk  

57) FSMA 2000 - insolvency practitioners’ responsibility to report to the Financial Services Authority

The Financial Services Authority (FSA) wishes to clarify what it expects of all insolvency practitioners when they implement insolvency procedures in relation to FSA-regulated firms.   

Part XXIV of the Financial Services and Markets Act 2000 (FSMA) sets out the FSA’s powers in relation to insolvency procedures for firms authorised by the FSA, and places certain obligations on insolvency practitioners.

Principally, the FSA must be sent any notice or documentation required to be sent to creditors of an authorised firm (see sections 362(3), 365(4) and 363(4) of FSMA). Insolvency practitioners should therefore ensure that the FSA is treated as if it were a creditor by sending it all creditor notices and reports, both before and after their appointment.

Insolvency practitioners should be aware that an administrator cannot be appointed under paragraph 22 of schedule B1 of the Insolvency Act 1986 in relation to a regulated firm unless the FSA consents to the appointment (see section 362A FSMA).  Administrators risk their appointment being declared invalid if this consent is not sought.

Consent is provided by the FSA in writing and must be filed with the court along with the notice of intention to appoint an administrator under paragraph 27 of schedule B1.  To receive the required consent the insolvency practitioner should contact the FSA using the firm’s usual supervisory contact, which will be either a named relationship manager (the firm will have contact details) or the FSA Customer Contact Centre.

Insolvency practitioners should also note that if they suspect a firm is or has been carrying on regulated activities without proper authorisations, they must report this without delay to the FSA – see sections 361 (administrators), 364 (receivers), 370 (liquidators) and 373 (insolvency practitioners).

Any enquiries regarding this article should be directed to the named supervisor of the firm or the FSA Customer Contact Centre, 25 The North Colonnade, Canary Wharf, London E14 5HS. Telephone: 0845 606 9966, fax: 020 7066 0991 or email: fcc@fsa.gov.uk
5) Attendance of liquidator at section 98 meetings in a creditors voluntary liquidation

Section 98 of the Insolvency Act 1986 (“the Act”) provides that a company may nominate a liquidator for the purposes of a creditors voluntary winding up.  Where members of a company have made such a nomination, section 166(4) of the Act is clear in that the liquidator shall attend the creditors’ meeting held under section 98 and report to the meeting on any exercise by him of his powers.

It is our view that these provisions do not allow the liquidator to routinely delegate his attendance at such meetings to suitably qualified colleagues.  Whilst there are provisions in place for the delegation of the liquidator’s attendance in certain other circumstances, these do not apply to meetings held under section 98 of the Act.

Section 166(7) of the Act provides that if the liquidator “without reasonable excuse” fails to comply with the section he is liable to a fine.  The reasonable excuse test should not be used for the purposes of avoiding attendance at a section 98 meeting, but rather may be deployed to avoid the incursion of a fine.  In this instance, the relevant fine that can be imposed for breach of the section is the statutory maximum.  It follows that only in exceptional circumstances do we believe it would be appropriate for a liquidator to send a colleague to a section 98 meeting in his place, for example an unforeseen illness/medical appointment or possible attendance at court.  In our view it is not appropriate for a liquidator to avoid attendance at such a meeting purely on the basis of administrative convenience.  

Any enquiries regarding this article should be directed towards Toby Watkinson, IP Policy Section, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7637 6566;  email: toby.watkinson@insolvency.gsi.gov.uk  

General enquiries should be directed towards IP Policy Section, Area 5.6, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7291 6772; email: IPPolicy.Section@insolvency.gsi.gov.uk
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Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


